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(9:35 a.m)
. 1 NTRODUCTI ON BY CHAI R

CHAlI RPERSON REYNCLDS: Ladi es and
gent | enen, this hearing of the United States
Conmi ssion on Gvil Rghts will come to order. Qur
purpose today is to collect facts and information
regarding the Departnent of Justice's actions rel ated
to the New Black Panther Party litigation and its
enforcenment of Section 11(b) of the Voting R ghts Act.

The Comm ssion began its investigation of
this matter alnost a year ago, in June of 2009. This
hearing is an outgrowh of that project. Not i ce
regarding the tine, place and content of this hearing
appeared in the Federal Register on March 18'", 2010,
pursuant to the Comm ssion's regul ations.

Since its inception, the US Conm ssion on
Cvil R ghts has had a special nandate over issues of
voting and voting rights. In fact, one of the
Comm ssion's  first of fici al proj ects upon its
establishment by the Gvil R ghts Act of 1957, the
same act that created the Gvil R ghts Division at the
Departnment of Justice, was to convene hearings in
Al abama to | ook for evidence of racial discrimnation
in voting there.
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Wtness after witness testified of efforts
to interfere with their right to vote, whether by
threats, intimdation, coercion, trickery, or the
erection of legal or other inpedinents. The data
gathered by the Conmmi ssion forned the basis for the
Voting Rights Act of 1965, which is unequivocal in its
command that no person, whether acting under color of
| aw or otherw se, shall intimdate, threaten, coerce,
or attenpt to intimdate, threaten or coerce anyone
from voting or attenpting to vote, or from aiding a
vot er.

| nvestigating such clains, and bringing
themto the attention of enforcenent entities, such as
the Departnment of Justice, remains a -- remains an
essential part of the Comm ssion's statutory m ssion
to this day.

Qur nmandate also includes investigating
and reporting to the President and Congress on how
wel | federal agencies are enforcing the nation's civil
rights | aws. Since 1961, the Comm ssion has adopted
12 statutory enforcenment reports, and have -- has
produced over 30 publications on the subject of voting
and voting rights.

The right to vote freely wi t hout
i nterference, di scrimnation or intimdation is
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fundanental and indeed at the heart of our work here
at the Comm ssion. In the nation's mnd, voting
rights are regarded as sacred and, by extension, the
area surroundi ng our polling stations.

W treat these areas with a high |evel of
sensitivity and care befitting the heady process that
unfol ds there. It is with great concern, then, that
we turn to the events of Election Day in 2008 at a
pol l'ing place in Phil adel phi a.

On Novenber 4'" 2008, two menbers of the
New Bl ack Panther Party appeared at a polling station
in Philadel phi a, Pennsyl vani a. The allegations
agai nst these two nenbers include standing in front of
the entrance to the polling station, wear i ng
paramlitary style uniforns and bl ack conbat boots.

One of these individuals was arned with a
ni ght sti ck. These nenbers of the New Bl ack Panther
Party are alleged to have cursed at various poll
wat chers, and to have acted in a threatening nmanner.

Based on the allegations of vot er
intimdation, the Departnent of Justice interviewed
numerous W tnesses and, on January 7'", 2009, filed a
civil conplaint pursuant to Section 11(b) of the
Voting R ghts Act of 1965.

The suit naned as defendants the party
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menbers at the polling station, King Samr Shabazz and
Jerry Jackson, as well as the New Bl ack Panther Party
and its head, Malik Zulu Shabazz. The |awsuit sought
a permanent i njunction against each of t hese
defendants from 1in part engaging in coercing,
threatening or intimdating behavior at polling
| ocations during el ections.

The record reveals that each of the
defendants was served with a conplaint; however, none
of them contested the charges, and a default was
entered against them As a matter of |aw, that neant
that none of the factual allegations contained in the
conpl ai nt were contested by the defendants.

Al that remained for the Departnent of
Justice -- all that -- all that remained was for the -
- for the Departnment of Justice to request the entry
of a default judgnent, and entry of an effective
injunction to stop future acts of intimdation. Yet,
that di d not happen.

The Court had set a deadline of My 1%,
2009, for the Departnent to request the default
judgment. On May 1°', however, the Departnent instead
requested a continuance until My 15'" 2009.

Press reports indicate that, at this
stage, the experienced career |ine attorneys who were
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responsible for the case were put under intense
pressure to justify the lawsuit agai nst the New Bl ack
Pant her Party. In addition, press reports indicate
that although the |awsuit was uncontested, the Acting
Assistant Attorney Ceneral of the Gvil Ri ghts
Division sought a review of the matter by the
di vision's appel | ate secti on.

Al though the nenorandum witten by the
chief of the appellate section of the Gvil Rights
Di vision supported pursuing a default judgnment as to
each of the four defendants, the Departnent dropped
its claim against three of the defendants: Jerry
Jackson, Malik Zulu Shabazz and the New Bl ack Pant her
Party itself.

As to the final defendant, King Samr
Shabazz, the Departnent greatly reduced the injunctive
relief it was seeking. Whereas the original conplaint
sought an unlimted injunction, prohibiting acts of
intimdation anywhere in the United States, the final
relief sought by the Departnent was limted solely to
the Gty of Philadel phia, and was only to | ast through
Novenber of 2012.

If the press reports are to be believed,
these dismssals, as well as the reduction of the
rel ease -- relief sought against the final defendant,
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occurred only after Loretta King, the Acting Head of
the Gvil R ghts Division, acting with the approval of
her politically-appointed supervisors, explicitly
overread the career-line attorneys handling the case,
the Chief and the Deputy Chief of the Voting Rights
Section, and the Chief of the Gvil R ghts Appellate
Section, who reviewed the matter.

The Comm ssion began its inquiry under
this matter by witing a letter dated June 6'", 2009,
to the Departnment requesting information with regard
to the lawsuit; additional letters seeking information
about the case was -- were then sent on August 10'" and
Septenber 30'" of 2009. Wien the Departnment was
unresponsi ve, the Comm ssion served subpoenas on the
Departnent's officials on Novenber 10'", 2009 in an
effort to determ ne what had occurred.

The Departnment refused to allow these
i ndi vidual s, these officials, to testify. Due to this
refusal, on Decenber 8'", 2009, the Commission directly
subpoenaed the Justice Departnent, serving it wth
both a set of interrogatories and a request for
production of docunents.

Up until very recently, the Departnent
provided little information about the New Black
Pant her Party litigation, other than providing copies
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10

s despite

repeated requests. The correspondence between the

Comm ssion and the Departnent s posted on our

websi te.
Perhaps in recognition of its

of cooperation and its pattern of delay,

prior |ack

just |ast

Friday, the Departnent turned over nmany heavily

redacted docunments for the first tine that

relate to

the investigation relating to the New Black Panther

[itigation.
Wiile it is disappointing
informati on was not provided eight or nine

before this hearing, the Commssion t

that this
nont hs ago

hanks the

Departnment for its belated efforts. Because of the

Departnent's | ack of cooperation, the scope
hearing necessarily is limted.

Neverthel ess, we exam ne the

of today's

fol | owi ng.

First, we wll examne video evidence that provides

some background on the New Bl ack Panther

well as the events of Novenber 4'" 2008.

Party, as

Second, we

will hear fromthree wi tnesses who were present at the

polling place on Election Day: M ke -- MKke Mauro,

Chris H Il and Bartle Bull.

Then, depending on when Chris

-- Frank

Wl f arrives, we will likely hear testinony next from
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Gregory Katsas, who has served in nmany senior
positions in the Departnent of Justice, including
Senior Attorney General for the CGvil Dvision, and
Acting Associate Attorney General, regarding the
procedures and channels of Departnent and Wite House
review that would norrmally apply to the Departnent's
actions in a case |like this one.

Finally, we wll hear from Congressnan
Frank Wl f, who has shared the Comm ssion's concerns
relating to the New Bl ack Panther Party litigation, as
well -- as well as the Departnent of Justice's failure
to provide information to him the Conm ssion and
ot her menber s of Congr ess with over si ght
responsibility for the Departnent.

Before we begin the actual presentation of
evi dence, each of the Conmm ssioners has two mnutes in
which to nake an opening statement if they w sh. I
woul d request that each Conm ssioner adhere to this
firm time limt. W will proceed in order of
seniority. Thank you, Conmm ssioners. At this point,
| turn matters over to our Ceneral Counsel, M. David
Bl ackwood.

MR. BLACKWOCD: Their statenents?

CHAI RPERSON REYNOLDS: For gi ve ne. Vi ce
Chair Thernstrom
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1. REMARKS BY COW SSI ONERS

VI CE CHAIR THERNSTROM Thank you very
much, M. Chairnan. | hope ny mc is working here.
Let nme switch glasses as well. | am Abigail
Thernstrom and | thank the w tnesses for appearing
t oday.

In addition to being the Vice Chair, I'm

an adjunct scholar at the Anerican Enterprise

I nstitute. | am the only non-lawer on the
Conmi ssi on. | hold a Ph.D. from the Departnent of
Governnment at Harvard University. I am a Republican

appointee to this Commssion, and | have served on it
now for nore than nine years.

As the author of two books on the Voting
Rights Act, one of which won mltiple awards,
including one from the Anmerican Bar Association, |
have a particularly strong interest in the vigorous
protection of voting rights. But, as nuch as | abhor
the New Bl ack Panther Party, it is nothing in ny view
but a lunatic fringe group, a few of whose nenbers
showed up at one polling place in a largely black,
saf e Denocratic precinct. The Phil adel phia incident
was an isolated one off. There is no analogy to
raci st whites stopping blacks from voting throughout
t he Jim G ow sout h.
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My coll eagues assert that our purpose
today is not to prove that voter intimdation did or
did not occur. Qur aim they say, is to exam ne why
the Justice Departnent handled the case as it did, and
indeed, | too am interested in the answer to that
guest i on.

But we are very unlikely, | am heartened
to hear, that we've now got a pile of docunment dunped,
but we -- nevertheless, | remain skeptical that we are
likely to get the evidence needed to answer that
guest i on. We could have chosen, in ny view, a nuch
nore fruitful topic of national inportance for our
annual statutory report, the nost inportant report
that we issue in the course of a year.

| do not think that this inquiry has
served the interests of the Commssion as being a
bi partisan watchdog for i mport ant civil rights
violations, and | do not believe it has served well
the party to which | belong. Thank you very nuch.

CHAI RPERSON  REYNOLDS: Thank you, Vice
Chair Thernstrom  Comm ssioner Kirsanow?

COVM SSI ONER  KI RSANOW M. Chair, 1'd
wai ve opening statenent, other than to thank the
W t nesses for being here today.

CHAI RPERSON REYNOLDS: kay, next up would
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be Commi ssi oner Tayl or.

COW SSI ONER TAYLOR: Thank you, M.
Chairman. M/ nanme is Ashley Taylor, and |I've been on
this Comm ssion now about five years, and | am focused
on frankly one issue, and that is the rule of |aw
because the rule of law is our nation's cornerstone,
and the Declaration and the Constitution created it,
and the Gvil Rights and Voting Rghts affirnmed it.

Al'l persons are created equal. They stand
equal before the law, and they are entitled to be
protected equally by the law. Wen governnent treats
people differently, it owes an explanation. And when
governnent declines to enforce the law, it s
obligated to justify its decision.

The history of Section 11(b) of the Voting
Rights Act, and DQJ's longstanding position, are
clear: Proof of intent to intimdate or an actual
intimdating effect is not necessary to prosecute
voter intimdation.

It's enough to show that the conduct woul d
have threatened, intimdated or coerced a reasonable
vot er. In the past decade, DQ has prosecuted
crimnals who jamed phone |ines and sl ashed van tires
in an effort to prevent voters from reaching the
vot i ng pl ace.
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Now, we have before us the case of two nen
clad in paramlitary wuniforns, openly carrying a
weapon, literally standing at the doorway of a voting
place in Phil adel phia, and the case was nhot
aggressi vel y pursued.

Today, we wll view the video that wll
very clearly show the defendants acting in a
threatening manner. W will also hear from w tnesses
and put docunents in the record to shed further I|ight
on the intimdation felt by the people who were
present that very day.

VWhat we don't have, and what we won't get
today, is an explanation. In 2008, the head of DQJ's
Voting Rights Section told this Comm ssion that one of
DQJ's priorities would be to nonitor polling places
where racial slurs or other insensitive behaviors
coul d be anti ci pat ed.

Here we have a record incident of just
such behavior, but DQ)'s decision to drop charges
indicates that its priorities have changed. And we
simply ask what accounts for the difference?

| hope that at sonme point DQJ will answer
t hese questions. In the neantinme, the selective
enforcement of our laws and the appearance of
sel ective enforcenent, nore inportantly, wll erode
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t he faith and confi dence in t he inmpartia
adm nistration of justice, and will undermne the rule
of law in our society. Thank you, M. Chairnan.

CHAI RPERSON REYNOLDS: Thank you
Conmi ssi oner Tayl or. Conm ssioner Yaki?

COW SSI ONER YAKI:  Thank you, very much,

M. Chair. It is with, as you know, great reluctance
that | am here today. | do not believe that this
Conmi ssi on shoul d be i nvol ved in essentially

relitigating and reprosecuting a decision, a single
deci sion, made by the Departnent of Justice.

It strikes ne as sonmewhat rather pious and
sanctinonious to talk about the rule of |aw and
equality, and how we are here to protect voting
rights. O course we are. But that is not what this
proceeding is about. That is not what the proceedi ng
has ever been about.

I f that were the case, we would be talking
about a legion of cases that have been -- that have
been put before the Departnent of Justice over the
last 10 to 15 vyears, 1involving clear cases and
patterns and practice of voter intimdation. But that
has never been and not been the scope of this
particul ar heari ng.

No, this hearing alone, conprising the
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Nati onal Enforcement Report for this Comm ssion, an
enor nous expenditure of tinme and resources, is in ny -
- istonme just sinply one thing. |It's about partisan
payback. That's all it is. Because we're -- because
there is nothing about this inquiry that talks about
how this really goes to a broader question for civi
ri ghts enforcenent.

There's nothing in the scope of this
hearing; there's been nothing in the scope of
di scovery that talks about a broader scope and
application to this country. No. Instead we're going
to extrapolate from one single incident on one single
precinct in one single city, and one single charging
deci sion by the Departnent of Justice, and from that,
create national -- recommend national policy. That is
absurd.

Any scientist, any social science, any
Congressional conmttee would |augh that out of the
bal | par k. But no, we are spending enornous tine and

effort here doing just that. And | just want to say

that that -- this is not a defense of the Bl ack
Pant her s.

This is not to -- to belittle anything
that any of the w tnesses saw or heard, but it is

about the greater issue of what this Commssion is
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really all about, and a mssion that we have been
sorely lacking for the last five years that | have
been on the Commssion: a mssion that we have
advocated tinme and again until suddenly in this one
i nstance, we see the light on voter intimdation, and
that to me is hypocrisy in its highest form Thank
you.

CHAI RPERSON REYNOLDS: Thank you,
Commi ssi oner Yaki. Conm ssioner Ml endez?

COW SSI ONER MELENDEZ: Good norning, M.
Chairman, to our audience here this norning. M nane
is Arlan Ml endez. I'm in ny fifth year as a
Comm ssioner here with the US Conmssion on Cvil
Ri ghts. My other responsibility is I'm a tribal
chairman of a federally recognized Indian tribe
located in Reno, Nevada: Wshoe, Paiute, Shoshone
Peopl e. I'm glad to be here today and wel cone you
agai n.

M/ remarks are going to be brief because |
think far too much of our tine has been consuned on
this seemngly unnecessary investigation. Ctizens
should be able to vote without intimdation, and it is
our Commssion's duty to investigate conplaints from
citizens that their voting rights have been infringed.

In this case, however, no citizen has even
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all eged that he or she was intimdated from voting at
the Fairnmount Avenue Polling Station in 2008. Thi s
absence of voter intimdation was clear to the Justice
Departnment last spring, which is why they took the
course of action that they did.

This absence of voter intimdation was
clear to the nenbers of this Commssion as well, or at
| east it shoul d ve been. Qur investigation has been
going on now for the better part of a year. W have
wasted a good deal of our staff's time, and the
t axpayers’ noney.

In addition to that, we have al so consuned
a considerable anmount of the Justice Departnent's
resources, forcing themto devote attention to a case
that they had | ong ago concl uded was neritl ess.

| hope that we can quickly conclude this
hearing, and conclude this investigation. Thi s
Conmi ssion needs to get back to seriously addressing
civil rights issues, and stop chasing conspiracy
theories and pursuing partisan fishing expeditions.
So, thank you very much

CHAlI RPERSON REYNCLDS: Thank you
Comm ssi oner Mel endez. Conm ssi oner Heriot?

COW SSI ONER  HERI OT: Thank you, M.
Chai r man. | don't think I will need the full two
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mnutes. | just want to -- want to state that no one
is on trial here. Not the nmenbers of the New Bl ack
Pant her Party, not the witnesses to the incident, not
the DQ) lawers who initially filed this civil
awsuit, and not the DQJ officials who ultimtely
decided to termnate the lawsuit, except in a very
m nor -- mnor aspect.

The Conm ssi on on G vil Ri ghts,
nevertheless, has a duty to investigate matters
exactly like the one that we are investigating today.
W are specifically charged with investigating the
enforcenment of «civil rights laws, and the voting
rights in particular, and that's what this hearing is
about .

CHAI RPERSON REYNOLDS: Thank you,
Comm ssi oner Heriot. Comm ssioner Gazi ano?

COW SSI ONER GAZI ANO  Thank you. | won't
respond to the false clains that our investigation is
unnecessarily narrow, except to say that the record of
our scope of investigation is in our concept paper,
which is available, which shows that we very nuch
sought every single report of voter intimdation in
evi dence of how the Departnent treated those, conpared
with the current surprising action, and it was those
requests for other investigations that were part of
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the overall pattern of stonewalling.
So, | hope that Comm ssioner Yaki wll
continue to help us get all of that evidence, which he

clainms that he is really interested in. But with this

hearing, | believe we are entering the third phase of
our investigation, and | hope that places it 1in
cont ext .

Wien we began nore than ten nonths ago, we
had high hopes that the Department of Justice would
admt its error, and reverse course. But that didn't
happen. Phase one was the Departnent's insistence
that there was nothing to investigate, and then nmaking
matters nmuch worse by asserting, wthout any credible
explanation, that the intimdating events viewed by
count | ess thousands on YouTube did not warrant further
action.

This may encourage other hate groups to
engage in their own coordinated canpaigns of voter

intimdation. That's why this particular incident is

i nportant. Phase two was the nore than 300 days of
excuses, stonewal | i ng, f orwar di ng our | awf ul
subpoenas, r ef usal to give the evidence that
Comm ssioner Yaki and the rest of us want, in the

creation of non-existent privileges and aid thereof.
Phase three begins with these hearings,
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which will expose the facts and place evidence on the
record for the entire world to see. | sincerely hope
that phase four will be the Departnent of Justice's
conpl ete cooperation to our -- as our federal statute
unanbi guously requires the enforcenent of our
subpoenas to talk to people who we -- who were
actually involved in the decision-nmaking, rather than
an assistant attorney general who cane nuch later, and
the production of all the evidence we have asked for,
rather than that which the Departnment suggests we
shoul d be content wth.

Phase five wll be our issuance of our
statutory enforcenment report, in which we wll nmake
our own findings of fact, conclusions regarding |ega
authorities, and our recomendations to Congress and
the President for further action.

But unless the DQJ changes its posture,
our prelimnary report due in Septenber should not end
our review. No entity should believe it can run out
the clock on our exam nation of serious voting rights
enf or cement probl ens.

We rightfully earned the reputation as the
conscience of the nation for our refusal to be
intimdated when southern officials tried to thwart
the Conmssion's early investigations into voting
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rights violations. W should be no less vigilant in
our pursuit of the truth today.

CHAI RPERSON REYNOLDS: Thank you

COW SSI ONER  KI RSANOW M. Chair, if |
may invoke a privilege to make a brief rebuttal to
some of the coments that were nade? I initially
wai ved ny right to nake an opening statenment, but |'ve
heard that this Commssion is engaged in a waste of
time and resources, and that this is an unnecessary
endeavor; that this incident is isolated and one offs,
and does not nerit any kind of consideration.

| would note that it is the specific
charter of this Conmi ssion to address matters rel ated
to voting rights, and deprivation of voting rights.
About three years ago, | testified in a Senate
Judiciary Commttee hearing on a bill called the Voter
I ntimdation and Deceptive Practices Act.

The Senate has a nunber of charters, but
is not solely devoted to the protection of voting
rights. Nonet hel ess, they wasted, apparently, a
significant anmount of tine and resources. They
devoted a considerabl e anount of attention to a matter
pertaining to voting rights. Not a specific incident.
Not hi ng had happened. Nothing had triggered this
specifically.
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Nonet hel ess, the entire Senate Judiciary
Conmttee and the entire Senate decided to take this
matter up. Apparently, they wasted their resources

because scores of staff nenbers were involved in

adduci ng evidence pertaining to that. A nunber of
senators also testified during that hearing. In fact,
one of the sponsors of that particular bill testified

at that hearing, and indicated that this was a serious
probl em worthy of national attention.

Mich nore tine and resources were devoted
in that hearing than I would argue even cones close to
what's going to be devoted in this particular hearing.
The senator who sponsored that bill was soneone by the
name of Barack Cbana.

| think that this is a worthy endeavor. |
think this falls squarely within our charter, and |
| ook forward to the testinony of the w tnesses.

CHAlI RPERSON REYNCLDS: Thank you
Comm ssi oner Ki r sanow.

VI CE CHAIR THERNSTROM Can | just nake --
say one sentence? It's in response to Comm ssioner
Ki r sanow.

CHAI RPERSON  REYNOLDS: | think that we
need to stick with the structure that we planned.

VICE CHAIR THERNSTROM That's fine. This
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is up to you.

CHAI RPERSON REYNOLDS: Ckay. Al right,
at this point, 1'd like to turn it over to our Ceneral
Counsel, M. Bl ackwood.

[11. REMARKS BY CGENERAL COUNSEL

MR, BLACKWOOD: Thank you, M. Chairnan.
Wat we're going to show in this next segnent are
three video clips that the Comm ssion has obtained.
The first -- and they will run one right after the
ot her. The first is from the National Geographic
Channel 's docunentary on the New Bl ack Panther Party,
whi ch was obt ai ned by subpoena.

The docunentary was produced in 2008,
before the election. It has background as to the New
Bl ack Panther Party. It shows clips of statenments
fromMalik Zulu Shabazz, who is head of the party, and
has footage and comments from the New Bl ack Panther
Party nenbers who were at the Fairnount Street Polling
Place: Mnister King Samr Shabazz and Jerry Jackson.

| think it's appropriate at this tine to
note that both M. Jackson and Mnister King Samr
Shabazz are present today, along with several other
menbers of the New Black Panther Party. The segnent
that we're going to show is edited rather abruptly,
but it's -- the purpose was to keep the video clips as
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short as possible. So, it wll start md scene, but
it is nmeant to be edited in such a way that it is
focused sinply on the party -- New Bl ack Panther Party
for Self Defense, and the individuals |I nentioned.

| medi ately thereafter, the video will go
to two video clips from YouTube that nany people have
al ready seen. This was video taken at the Fairnount
Street polling |ocation. It's disjointed the audio
was poor. But nonetheless, it is the only realtine
depiction of the scene at the time, show ng King Samr
Shabazz and Jerry Jackson.

Lastly, there will be a third clip, which
contains an interview with Malik Zulu Shabazz that --
the head of the New Black Panther Party, that took
pl ace on Novenber 7, 2008. One of the people doing
nost of the interviewwing is Rick Leventhal, a reporter
who was also at the scene on Fairnmount Street. This
was obt ai ned by subpoena.

The whol e video segnent shall |ast about
20 mnutes. | would ask that it start.

I V: VI DEO EVI DENCE

(Whereupon, a series of videos were
pl ayed)

MR, BLACKWOOD: Thank you.

CHAI RPERSON  REYNOLDS: Ckay, pl ease
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continue, M. Bl ackwood.

MR BLACKWOOD: At this point, M.
Chairman, 1'd like to introduce evidence, and have it
accepted into the record.

V: SUBM SSI ON OF EVI DENCE

MR. BLACKWOCOD: As you all are aware, the
Comm ssion has been conducting a great deal of
di scovery over the |ast several nonths. But this is
the first time that we've been able to formally
introduce it into the record.

|'d like to introduce the follow ng, all
of which materials are here, directly behind you, and
all of which have been provided to each of the
Conmi ssi oners previously. First are the subpoenas,
di scovery requests and deposition transcripts of the
fol | ow ng: First, Jerry Jackson and King Samr
Shabazz. These are the New Black Panther Party
menbers who were at Fairnount Street, who are here
today, and who, when deposed, asserted their fifth
amendnent right against self incrimnation.

Second, we have several depositions and
information from a variety of poll watchers, Ronald
Vann, who is a Denocratic poll watcher, as well as
Larry Counts and Angela Counts, who although are
regi stered Denocrats, were working for the Republicans

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

as poll watchers that day.

Third, we have the deposition of Kristen
d arke. Fourth, we have a subpoena and related
di scovery request to the head of the New Bl ack Pant her
Party, Malik Zulu Shabazz. Unfortunately, he did not
appear for his deposition. There is now currently
pending in the United States District Court for the
District of Colunbia an action to conpel himto appear
before the Conm ssion. As | say, that is pending
before the court.

Next is the docunent request and responses
fromand to the Departnment of Justice. This includes
a subpoena, interrogatories, discovery requests, their
witten responses from the Departnment, as well as a
| arge vol une of docunents. I will refer to them as
the -- for purposes of introducing them into the
record as three disks of information, dated January
11, 2010, February 26'", 2010 and April 6'", 2010.

Lastly, we have subpoenas -- video
information, which has -- was subpoenaed, sone of
which you just saw, all of which has been provided to
you previously; the National Geographic Programin its
entirety, the Strategy Roominterviewin its entirety,
a guest segnent on the OReilly Factor, in which
witness Bartle Bull appeared, and finally two video
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clips fromR ck Leventhal, who reported fromthe scene
at Fairnmount Street.

And | would ask at this tine, M. Chair,
that all that evidence be admtted into the record.

CHAI RPERSON  REYNOLDS: Thank vyou, M.,
Bl ackwood. The aforenentioned itens have been entered
into the record.

MR BLACKWOOD: | would indicate to -- all
right, in abundance of caution, | evidently failed to
mention Larry Counts and Angela Counts as Republican
poll watchers. Oh, Coates. |'msorry. Pardon ne, |
did forget that. W had Notices of Deposition to two
enpl oyees/officials at the Departnent of Justice,
Chri stopher Coates and J. Christian Adans. They were
-- as has been reported, the Departnent declined to
allow themto testify. | would also add that into the
record.

CHAI RPERSON REYNOLDS: Ckay, those itens
are added to the record as well.

VR, BL ACKWOOD: For pur poses of
clarification, since | was asked earlier this norning,
Conmi ssioners now nmay refer to those docunents, and
the materials within themin their questioning today,
or in their statenents. At this tinme, M. Chairman,
|"d like to proceed with the exam nation of the three
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wi t nesses that we have here today. The procedure is

|"m going to ask questions, one in a row, first M.

Mauro, then M. HIIl, then M. Bull.
At t hat poi nt, the testinony and
exam nation wll be throwmn open to all t he

Conmi ssioners of all the panelists.
CHAI RPERSON REYNOLDS: Ckay.
VI : TESTI MONY OF W TNESSES

MR. BLACKWOCOD: | would like to proceed.

CHAlI RPERSON REYNCLDS: Pl ease proceed.

MR BLACKWOCOD: M. Muro, would you
pl ease state your name, full nanme, and profession for
t he record?

MR MAURO M chael Mauro.

MR, BLACKWOOD: l|"m sorry. W need to
swear you in. M. Chairman, would you swear themin?

CHAlI RPERSON REYNCLDS: kay, please raise
your right hand.

MR BLACKWOOD: Al of them Yes, please.

CHAI RPERSON  REYNCLDS: Do you swear or
affirm under penalty of perjury that the testinony
you're about to give wll be the truth, the whole
truth, and nothing but the truth?

MR. MAURO | do.

MR BULL: | do.
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MR HILL: | do.

CHAlI RPERSON REYNOLDS: Thank you. M.
Bl ackwood, the floor is yours.

MR. BLACKWOCOD: Thank you. M. Mauro, |I'm
sorry.

MR MAURO Sur e. My nane is M chael
Mauro, and |'m an attorney.

MR BLACKWOOD: M. Mauro, did there cone
a time that you appeared -- that you were in
Phi | adel phia for El ection Day 20087

MR MAURO  Yes.

MR, BLACKWOOD: And what was the purpose
of that?

MR MAURO | was a volunteer poll watcher
for the Republican Party.

MR BLACKWOOD: Did you receive any
traini ng?

MR MAURO Yes, | did.

MR. BLACKWOOD: And what did that training
consi st of ?

MR MAURC It was an informational
session, where we were told that we were given
procedures to follow Wwen we were at the polls, if
sonmeone had conplained that they were being denied an
ability to vote, to call it in, and then that an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

injunction action needed to be instituted then that
woul d -- the process would start.

MR BLACKWOOD: Were you paid for vyour
wor k?

MR MAURO No, | -- no, | was not.

MR BLACKWOOD: Did there cone a tinme when
you went to the polling place at 1221 Fairnmount Street
on El ection Day?

MR MAURQO  Yes.

MR BLACKWOOD: Could vyou tell the
Comm ssi oners why you went to that |ocation?

MR MAURO Sur e. | was a part of a
t hree-person team called a Roving Watching Patrol with
M. H Il and another individual. W had received a
cal | from what I would characterize as our
headquarters in Phil adel phia, that there was a report
of voter intimdation and harassnment at the Fairnount
polling facility, and that my car that | was in |
suppose was close enough to respond. And at that
poi nt, we drove on over to the polling station.

MR BLACKWOCD: Around what tine of the
day was that?

MR MAURO It was before noon perhaps,
maybe 10: 00-11: 00 i n the norning maybe.

MR, BLACKWOCOD: Wen you arrived at the
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scene, what did you observe?

MR,  MAURO Wen we arrived, we actually
drove by the -- from what you could see from that --
from that polling station, there was a circular
driveway in the front, but we drove past the circular
driveway first to see what was going on. Wen we
drove past the <circle, we <could see the two
i ndi vidual s of the New Bl ack Panther Party standing at
the front of the entrance to the buil ding.

MR. BLACKWOCOD: How were they positioned?

MR. MAURO They were standing shoulder to
shoul der, or close to shoulder to shoul der.

MR, BLACKWOOD: Can you identify those
i ndi vi dual s t oday?

MR, MAURO | suppose | could.

MR BLACKWOOD: Whuld you | ook behind you
and see if you can identify thenf

MR. MAURQO This gentleman right here.

MR BLACKWOOD: That's in the second row?

MR MAURO Yes, the second row, the third
in. And | -- | don't know if I'm -- if | see the
second one. I'mnot really sure if | see him

MR BLACKWOOD: How were they dressed?

MR MAURQO Not unlike they're dressed
right now, with a black paramlitary outfit on, wth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

berets and mlitary-style boots.

MR, BLACKWOCOD: Was anybody carrying
anyt hi ng?

MR MAURO  Yes. One of the individuals
was carrying a billy club.

MR, BLACKWOCOD: And how was he handling

t hat ?

MR MAURO | believe it was in his --
perhaps his right hand. It may have been his left
hand, and he was -- at tines, it was to his side.

QG her tinmes, it was being put into his hand like a

banging fashion. And I -- that's what | recall.

MR BLACKWOOD: Dd he point it an
anybody?

MR MAURC | don't particularly recall

hi m pointing at anybody with it.

MR BL ACKWOCOD: At any tine --
approxi matel y how | ong were you there?

MR MAURO | was there for approximtely
45 mnutes to an hour, maybe a little less than that.

MR, BLACKWOCOD: On the first video clip
that we watched of the YouTube videos, were you in
t hat scene?

MR MAURO Yes, | was.

MR. BLACKWOOD: Can you basically describe

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

what you were wearing that day?

MR, MAURO | probably was wearing the
same suit. It was a blue suit and a white shirt is
what | was weari ng.

MR, BLACKWOOD: kay, so you were off to
the |l eft-hand side of the original scene?

MR MAURO That's correct, yes.

VR, BLACKWOCOD: It was only -- were both
pant hers carrying night sticks?

MR. MAURO No, only one was.

MR BLACKWOOD: Was that the shorter one,
or the taller one?

MR MAURCO | believe it was the shorter
one.

MR, BLACKWOCD: At any tine that you were
there during that 45 mnutes, did you nove away from
the polling place?

MR, MAURO | purposely stood away from --
from where they were standing, and kind of off to the
si de. If you can see, | had ny hands in ny pockets
because | -- | wasn't there to confront either of
these two nmen. That's not mny purpose in being there.
|'mnot a |law enforcenent officer. That was it.

So, | purposely took a non-confrontational
pose, and in fact, | didn't even engage them in any
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kind of a discussion at all. It was the -- | believe
he was a UPenn journalism student who was filmng
that. He was doing all of the speaking.

MR BLACKWOOD: Did he cone after you had
arrived?

MR MAURO He did cone after, yes.

MR, BLACKWOOD: About how long? Do you
recal | ?

MR, MAURO Probably within ten of 15 mnutes of us
bei ng t here.

MR, BLACKWOOD: Ckay. During the entire
time that you were there, did you see the two Panther
nmenbers ever nove apart?

MR MAURO No, | did not. | do recall
that when M. H Il approached the entrance of the
polling facility, they actually noved closer to each
ot her. Wat it appeared to ne is alnost be nore
striking a confrontational pose to obstruct M. HIll"'s
entrance into the polling facility, which he had an
ability to be there, or aright to be there, actually.

MR, BLACKWOCOD: Dd they ever nove away
fromthe entrance to the polling place?

MR MAURO No, they did not. Not -- no.
Only from what | observed, it was when the police had
ordered themto speak with them where their cars were
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par ked.

MR, BLACKWOOD:  Approxi mately how far away
were you fromthe two Bl ack Panthers during that tinme?

MR MAURO | was probably ten to 12 feet
away at the tine.

MR. BLACKWOCD: At any tine, did you hear
the taller Black Panther direct the younger -- or the
smal | er Bl ack Panther to put away the night stick?

MR, MAURO No. | did not hear anyone
give any instructions to the individual holding the
ni ght sti ck.

MR, BLACKWOOD: Did anyone else cone to
the smaller gentleman, and say, "You need to put the
ni ght stick away?"

MR,  MAURO No, | did not see anything
l'i ke that.

MR. BLACKWOCOD: Did anybody say anyt hi ng?

MR, MAURO The -- when the journalism
student approached and engaged themin a conversation,
that's when | did hear the nenbers -- the New Bl ack
Pant her Party speak. Mstly, it was -- the shorter of
the individuals, he had engaged in -- as you can see
from the YouTube video, there was a -- there was a
little bit of a back and forth about what constitutes
a weapon; whether the billy club was a weapon, whet her
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the camera that the journalism student was hol di ng was
a weapon.

So, at that point, the -- | also heard the
-- the gentleman, M. Shabazz, | believe. It was
sonmething to the effect of, you know, he had a right
to be there, and that -- sonehow that we didn't have a
right to be there, fromwhat | recall himsaying.

MR BLACKWOOD: Did-- at any tine, did he
make any racial coments?

MR MAURC | believe the term "Wite
devil."” He said the termwhite devil at sone point.

MR, BLACKWOOD: Did he say that to you, or
to others?

MR MAURO He didn't say it to ne. He --
that cane in the process of his conversation with that
-- with the journalismstudent.

MR, BLACKWOOD: Did you talk to any of the
pol | workers that day?

MR MAURO | didn't speak with the poll
wor kers, no.

MR. BLACKWOOD: Did your credentials allow
you inside the polling place?

MR. MAURO They did not.

MR, BLACKWOOD: kay. You saw a mnute
ago comments made by Malik Zulu Shabazz, who is the
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head of the Black Panther Party that Skinheads, Aryan

Nati on menbers and Nazi Party nenbers were at the
site. D d you see any such peopl e?

MR MAURO No, | did not.

MR,  BLACKWOOD: This is a rather open
| ocation, is it not?

MR MAURO It is.

MR BLACKWOOD: There's parking lots on
bot h sides of the driveway?

MR MAURO Yes, it is.

MR. BLACKWOOD: So, if there were Aryan --
menbers of the Aryan Nation, or Nazi Party there, do
you think you woul d' ve seen then?

MR MAURO | wuld have seen them I
didn't see them | saw these two individuals standing
at the front of that polling facility. | do --
actually, | recall a coment that was nade by I
beli eve M. Shabazz. He yelled it out to M. HII.

He said, "Hows it gonna feel to be ruled by a black

man?"

And M. Hill, who is a veteran, actually
said, "So long as he is elected fairly, I'Il get up
tonorrow and salute.” That's what | renenber.

MR. BLACKWOCD: Did he -- did M. Shabazz
say anything in response?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40
MR MAURGO He said, "Watever, cracker."

MR, BLACKWOOD: Did any of the panther
menbers, while you were there, nention anything about
Nazis or Skinheads, and that they were there to
protect people agai nst then?

MR MAURO No. | did not hear that.

VR, BLACKWOCOD: And you were there
approxi mately 45 m nutes. Did there cone a tine when
t he police cane?

MR MAURC Yes. | was there when the
police arrived, and | wtnessed the police approach
the two individuals, and ask themto renove thenselves
from where they were standing, and speak with the
police officers at their police cars.

MR BLACKWOOD: Do you know what happened
to the night club?

MR MAURCO They confiscated the night
club, fromwhat | understand.

MR, BLACKWODCD: |I'm sorry, the billy club
| shoul d say.

MR MAURO The billy club, right. I
bel i eve that was confiscated, and | don't believe any
arrests were nade that day.

MR. BLACKWOOD: From your observation, how
were third parties, other people, reacting to the
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presence and the actions of the Black Panthers?

MR MAURO Wiile | was standing there, |
did notice that when -- what | would -- what would
appear to be people comng to vote, when they entered
into that circle area, they would stop and they would
congregate and speak to each other, and wait a little
bit, and then proceed on in to vote.

So, it wasn't like they were comng right
in and walking straight in to vote. They actually
stopped for a little bit, and then eventually vote
So, that -- that's what | witnessed. Probably I would
say at least six to eight people |I saw that that had
happened. And then as far as other third parties, you
can see from that YouTube video, there was a young
lady standing behind the two individuals from the
Bl ack Panther Party.

From what | understand, and | don't know
for a fact whether it makes sense that she was what |
woul d consider what ny counterpart would be for |
guess the Denocratic Party, and she was on the phone
calling in a -- an incident of harassment at the
voting place, the Fairnount Polling Center, that a
couple of white guys in suits were intimdating
vot ers.

Since I was the only white guy in a suit
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around there, | assuned she was tal king about ne, and
| was not talking to anybody. So, obviously that
di sturbed ne greatly. And in addition, she said that
as she was standi ng behind the two individuals.

MR,  BLACKWOOD: Specifically, with regard
to that wonman, did you ever hear her talk to the
Pant her menbers?

MR MAURO | did not, no. As you can see
in the YouTube video, you'll see where she's standing,
and you actually can hear her a little bit.

MR BLACKWOOD: The 40-foot -- the whole
time that you were there, was she there the whole tine
as well?

MR MAURO Yes, the whole tine.

MR, BLACKWOOD: Standing directly behind
t he Pant hers?

MR, MAURO She wasn't standing directly
behind themthe entire tinme, but for a period she was,
yes. O herw se, she was off to the side.

MR, BLACKWOOD: Did the police ask you any
guesti ons?

MR. MAURO They did not.

MR BLACKWOOD: Did there cone a tinme when
you tal ked to anybody fromthe Departnent of Justice?

MR MAURO Yes. Sonetine within the next
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maybe two hours or so, or three hours. | guess DQJ
had sone roving attorneys out in cars, and we nmet with
two attorneys. They nust've had a rental car, and we
rendezvoused with themin a parking lot, and --

MR. BLACKWOCOD: That was you and M. Hill?

MR MAURO Yes, and the third individual
who was with us, and the three of us got in the back
of the car wwth the DQJ attorneys, and we had given
statenents that were handwitten by the attorneys. |
was not given a copy of the statenent.

MR, BLACKWOOD: Were you allowed to | ook
at the statenent?

MR MAURO No. And | didn't ask, so.

MR, BLACKWOOD: Did you get the name of
the DQJ attorneys that you were interviewed by?

MR MAURO | didnot. | can't recall. It
was two young fenal es.

MR BLACKWOCD: Did there cone a tinme --
did you talk to anybody el se fromthe Departnent?

MR MAURO Yes. | was contacted by |
bel i eve Christopher Coates, who is an attorney at the
DQJ, and he had wanted to arrange to neet with me to
take a statenent. They were investigating whether
they were going to bring an action in District Court.

| agreed. Il met with him and Jay
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Spencer. | can't recall his last nane right now.
MR BLACKWOOD:  Fi scher?

MR MAURQ Fischer, yes. And | nmet wth

them and | gave ny statenent to them And then
probably a few nonths later, | met them again, and I
gave an affidavit, which I -- which | signed, which I

believed was going to be wused as part of the
injunctive relief that was being filed in Federal
Court.

MR, BLACKWOOD: Ckay. D d you ever -- did
you keep a copy of that statenent?

MR MAURO No. | did not get a copy.

MR, BLACKWOOD: kay. At this time, I'd
like to direct ny questions to M. HII. ' m
basically going to ask the sane questions, but if you
could, let's start -- if you could, give your nanme and

pr of essi on.

MR HLL: Chris Hill, Senior Registrar
for t he Hospi t al University of Pennsyl vani a
Der mat ol ogy.

MR BL ACKWOCOD: And you were in

Phi | adel phia for El ection Day 20087

MR HLL: | was.

VR, BLACKWOCOD: And you're a Ctizen of
Phi | adel phi a?
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MR HLL: | amindeed.

MR, BLACKWOOD: So, you had -- were you
credentialed to go into polling places?

MR HLL: | was.

MR BLACKWOCOD:. What was your purpose as
serving as an el ection officer?

MR HLL: According to ny training, they
did several nights of training with us because we'd be
entering polling places, and we were told that we were
there to protect voting rights and provi de assistance
to voters of either party, as needed.

MR BLACKWOOD: And did there cone a tine
on Election Day that you went to the Fairmount Street
| ocation?

MR HLL: Yes, we did.

MR BLACKWOOD: Wiy? What was the purpose
of your going there?

MR HLL: W were at | guess our third or
fourth polling location of the norning, and we
received a -- | received a phone call fromthe head of
the Poll Watchers in Philadel phia, and he said that
the poll watcher on site had been threatened, and we
were initially -- | was initially told there were
three Black Panthers there, and he asked if we could
swing by and see if that were the case.
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MR, BLACKWOCOD: About what tine did you

arrive at the site?

MR H LL: Morning, sone tinme between
10: 00-11: 00. Somewhere in that tine. W started
early in the norning.

MR BLACKWOOD: Could vyou tell the

Conmi ssi oners what you observed when you got there?

MR HILL: | was driving. | was in ny
Jeep. And as we canme down the street, | passed in
front of the circular driveway. | could clearly see

two nenbers of the New Black Panther Party out --
outfitted in their paramlitary garb, directly in
front of the doors. So, we went down the street to
the first available parking spot, junped out, and
wal ked back over to the polling spot.

MR, BLACKWOOD: Coul d you describe what
t hey | ooked |ike?

MR HILL: Two African-Anerican nales, one
taller, one shorter, both dressed in black BDU style
param litary garb, berets, black conbat boots, patches
with, "New Bl ack Panther Party."

MR, BLACKWOOD: Can you identify those
i ndi vi dual s here today?

MR HLL: M. Shabazz is the third one in
on the second row. That's -- M. Shabazz | can
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recogni ze --

MR, BLACKWOCOD: Ckay.

MR HLL: -- for sure.

MR, BLACKWOOD: Was anybody carrying
anyt hi ng?

MR, HILL: M. Shabazz was carrying a
ni ght sti ck.

MR BLACKWOOD: And how was he carrying
it?

MR HLL: He had a | anyard wapped ar ound
his hand, and as | approached the door, he was

slapping it into the pal mof his other hand.

MR, BLACKWOOD: Did he say anything to
you?

MR HLL: Imediately started with, "What
are you doing here, Cracker?" And he and M. Jackson
attenpted to close ranks. I went straight between
them through the door to find our poll watcher, who
was inside the building at the tine.

MR, BLACKWOCOD:. And who -- do you recall
t he nane of that person inside?

MR HLL: No, | do not. He was -- he was
pretty shaken up, and | wasn't really too concerned
about finding out what his name was. You know, he was
-- he was visibly upset.
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MR. BLACKWOCOD: What did he tell you?

MR HILL: He was told he was called a
race traitor for being a poll watcher, credentialed
poll watcher for the Republican Party as a black man
and that he was threatened if he stepped outside of
the building, there would be hell to pay.

MR BLACKWOOD: And he said he was told
that -- or he relayed that he was told that by the two
Bl ack Pant hers you saw out si de?

MR HLL: He did.

MR. BLACKWOOD: Did that poll watcher, the
Republ i can poll watcher, ask you to do anythi ng?

MR HLL: He asked nme what we were going

to do, and | said, "I have two attorneys wth us.
W've already called back to headquarters. [ m
certain by now the police have been call ed. If they
haven't, we wll call them as soon as | get back
out side."

| asked if he was okay for the nonment, and
he said as long as he didn't have to go out of the
bui | di ng.

MR, BLACKWOOD: Did you nmeke a call to the
police?

MR HLL: | did.

MR, BLACKWODOD: Did -- were there anynore
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comments from the individuals outside, the Panther
nmenber s?

MR HILL: Cracker on nore than several
occasions from M. Shabazz. | never heard M. Jackson
say anyt hing. He did say sonething to M. Shabazz
that | didn't catch, but | was called a cracker, white
devil. Told that I was going to be ruled by a black
man on the next day, and | would have to get used to
bei ng under his boot. Simlar things to that.

MR BL ACKWOCOD: kay. How | ong
approxi mately were you both at the polling place?

MR HILL: Forty-five mnutes to an hour
sounds accurate to me.

MR,  BLACKWOOD: Same question | asked
before: Did you ever see the two Panther nenbers
separate by nore than a few feet?

MR H LL: Never.

MR, BLACKWOCOD: Did they ever --

MR H LL: They were within arms |ength
of each other the entire tine.

MR, BLACKWOCOD: Dd they ever nove away
fromthe entrance to the polling place?

MR. HILL: Not until the police physically
ordered themto.

MR BLACKWOOD: |f soneone wanted to enter
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the polling place, how close would they have to pass

fromthe Pant her nmenbers?

MR HLL: Armis length on either si

de.

They were directly in front of the doors, no nore than

five feet in front of the door. And in order to

get

to that double door, you'd have had to wal k right next

to them

VR BLACKWOOD: Did you ever hear

M.

Jackson, or anyone else, ask M. Shabazz to put away

t he night stick?

MR HI LL: No.

MR BLACKWOOD: How were third parties

reacting to the presence and the actions of
Pant her menbers?

MR, HILL: Peopl e were put off when

t he

there were a couple of people that wal ked up, couple

of people that drove up, and they would cone to a

screeching halt because it's not something you expect

to see in front of a polling place. As | was standing

on the corner, | had two older |ladies and an ol

der

gentleman stop right next to nme, ask what was going

on.

| said, "Truthfully, we don't really know.

Al we knowis there's two Bl ack Panthers here."
the lady said, "Wll, we'll just conme back." And
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t hey wal ked away. | didn't see anybody other than
them | eave, but | did see those three |eave.

MR BLACKWOOD: You saw the comments nade
on the video by Mlik Zulu Shabazz about Ski nheads and
people fromthe Aryan Nation, and Nazis. D d you see
any nenbers of those organizations there?

MR HLL: Absolutely not.

MR. BLACKWOOD: And again, this is an open
area, correct?

MR HLL: Indeed. And we were the first
ones on the scene. There was -- there were no one
t here but them when we got there.

MR. BLACKWOOD: And did any of the Pant her
menbers say that they had seen Nazis or Aryans or
Ski nheads?

MR HLL: No. | never heard that until |
saw that particular clip.

MR,  BLACKWOOD: Dd you talk to the
police, other than calling in the --

MR HLL: 1 did not.

MR, BLACKWOCOD: Dd you talk to anybody
fromthe Departnent of Justice?

MR HILL: A couple hours later, two
ferale attorneys met us in a parking lot, as M ke
said, and we got in the car wwith them They asked us
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what happened. They took notes, and then we went on
our way because we were responding to polling places
all day long. So, you know.

MR. BLACKWOCD: Did you get a copy of the
st at enent ?

MR HLL: No, |I did not, but once again,
| didn't ask for one either.

MR BLACKWOOD: Were you ever asked to
testify at a hearing or a trial?

MR, HILL: No. | was deposed. |  mean
Departnment -- DQJ canme to ny house. Well, net ne at a
coffee shop in Philadel phia twice; took a statenent.
The first time, | gave them a handwitten -- a typed
statenent . Second tine they cane back wth the
statenent, asked nme to read over it and sign it, that
it was as | had relayed it.

MR, BLACKWOOD: Dd you keep a copy of
ei ther statenent?

MR HLL: 1 did not.

MR, BLACKWOOD: Both you and M. Mauro

mentioned that you were acconpanied by a third

i ndividual. Do you know who that person was?
MR HILL: He was another attorney from
New York. | don't renenber his nane, though.

MR, BLACKWOCD: Wth regard to the woman
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in the video, standing -- that M. Mauro testified
about, did you have any interaction with her?

MR H LL: | did not. She -- when | went
through into the polling place itself, she was com ng
around the side. So, that's when she's naking the
phone call. And all | heard her say was, "The white
guys in suits are trying to stop people from voting."
O sonething to that effect. I was a little
incredulous by that, but | was concerned about our
poll watcher inside. So, | didn't bother with it.

MR BLACKWOCD: Was she there the whole
time that you were there?

MR HILL: She was.

VR BLACKWOCD: At this tine, M .
Chairman, 1'd like to switch to M. Bull.

CHAI RPERSON REYNOLDS: Pl ease proceed.

MR, BLACKWOOD: Again, M. Bull, roughly
the same questions. But if you could, tell us vyour
nane and prof ession, please.

MR, BULL: Thank you. M/ nane is Bartle
Bul I . I"'ma retired | awer. I"'m a fornmer publisher
of the Village Voice in New York. l"ve witten for
all five New York newspapers, and for nany nagazi nes.
And | have six books throughout now. So, at the
present time, I'ma full tine witer, but a forner

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54

| awyer.
MR, BLACKWOCD: Could you detail for the

Comm ssi on your experience in Gvil R ghts matters and

politics?

MR BULL: Yes, sir. Briefly, 1've done
it all ny life as a Denobcrat. In 1956, | was a
freshman at Harvard College, where | coordinated
Students for Adlai Stevenson. Then in -- in 1970 --

1968, | was Robert Kennedy's New York State Canpaign
Manager when he ran for president of the country, the

foll owi ng year or two.

In the early “70s, | went down to
M ssissippi, and worked in the canpaign to elect
Charles Evers as GGovernor of M ssissippi. | ran

security and poll watching in his home county of
Fayette, in towms |ike Red Lick, Mssissippi and
M dni ght, M ssissippi, where | saw nooses hung over

t he branches of trees.

In 1972, | was chairman in New York State,
Denocrats for Governor Shriver. In 1976, | was Ji my
Carter's New York State canpaign nmanager. In 1980, I

was chairman of New York Denocrats for Edward Kennedy
when he ran for President, and | did the sane thing in
canpaigns for Mario Cuono, Hugh Carey. | al so worked
for Ransey Cark when he ran for the Senate, and |'ve
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worked in canpaigns in New Hanpshire, Massachusetts,
New York, South Carolina, where | worked agai nst Strom
Thurnmond, also in Florida and in M ssi ssippi.

So, I've done this all ny life, always
unpaid as a volunteer, and often organizing poll
wat chers.

VR. BLACKWOCOD: Now, you're in
Phi | adel phia on El ection Day 2008. Wy are you there?

MR BULL: Well, | had been serving in New
York State, ny second Republican candidate, as
Chai rman of Denocrats for McCain in New York State. |
knew we were going to |ose New York. | thought
perhaps | could help in Philadelphia. So, | took the
train down there at 5:00 in the norning, and spent a
day there, troubleshooting on Election Day for the
McCai n Canpai gn.

MR BLACKWOOD: And did there cone a tinme
that you went to the Fairnount Street polling place?

MR BULL: Yes. | was in a car, driven by
a young volunteer, wth another volunteer from New
Yor k. And we were receiving cell phone nessages,
saying that in many, many polling places, there was
intimdation. Not so much of voters, M. Ml endez,
but intimdation of poll watchers. A very inportant
point, sir, if | may say.
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And that was what was going on. CQur poll
wat chers were driven out of the polls in five or six
places | went to. And while we were exam ning those
situations, we had a call on the radio -- on the cell
phone, excuse ne, saying that on -- on -- at Fairnount
Street, there were two Black Panthers intimdating
voters and poll watchers, as you just heard.

So, we drove there, and there indeed we
saw the two Black Panthers, blocking the door to a
polling place, one of themarnmed with a weapon. | may
say in ny many years as a Cvil R ghts lawer -- |
didn't nmention that. You asked ne that question, I'm

sorry. | also worked for a group called the Lawer"

(7]

Conmttee for Gvil R ghts Under Law in M ssissippi.

In 1966, | took ny summer vacation as a
| awyer; went down to Hattiesburg and other towns in
M ssissippi, and worked as a Cvil R ghts |awer
t here. And even there, | never saw arnmed people
bl ocking the doors to a polling place.

VR, BLACKWOCOD: Wen you arrived at the
Fai rmount Street location, what did -- what did you
actually see?

MR BULL: Vell, these two gentlenen |
beli eve were there already. They were a bit off to
one side from the entrance. There were two Bl ack
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Pant hers, one of them was arned, standing very close
to each other, directly blocking the door to the
pol l'i ng pl aces.

One of them was waving a baton |ike that,
sl appi ng against his hand, pointing at people. And
several people -- | was nore or less at the end of the
driveway, and several people began to walk up the
driveways, saw these guys, and then went back and
didn't go on to vote.

MR,  BLACKWOOD: Al right. Did the
individuals that you saw turn around, those were
peopl e that you believed were comng to vote?

MR. BULL: Ch, yes, yes. That's the only
reason you wal k al ong that |ong block on the pavenent,
and then go in the long driveway. And several wal ked
in, saw this at the door, and wal ked back out the
drive.

MR,  BLACKWOOD: Can you identify the
i ndividuals, the Black Panthers that were there that
day?

MR BULL: | will try to. Yes, sir. The
second row, the third gentleman in, he was the one
with the baton, with the weapon, the club in his hand.

MR BLACKWOCD: Did either of those
menbers make any conments while you were there?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58
MR, BULL: Yes, sir. After the police

arrived, and did not take the club away, by the way,
and they asked the gentleman with the club to get away
fromthe polling place. And as he wal ked by nme, | was
standing by a car at the end of the driveway with ny

two conpanions, he pointed the billy club at ne and

said, "Now you will see what it nmeans to be ruled by
the black man, Cracker.” And the reason | recall that
very well is because it struck ne as ironic that

having worked as a Gvil R ghts |lawer and being
threatened in Mssissippi, | was now being threatened
in this way here, and being called a cracker, frankly.

MR, BLACKWOOD: About how | ong were you at
the polling place?

MR BULL: About 45 m nutes, maybe.

MR, BLACKWOCOD: Ckay, and the whole tine
that you were there, did you see either of the Panther
menbers separate from each ot her?

MR BULL: No. Only when they left. Only
on | eavi ng.

MR. BLACKWOOD: Up to that point in tinme,
they stayed in front of the polling place?

MR. BULL: They were shoul der to shoul der.
They were -- they were clearly -- they had this
param litary presentation
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MR, BLACKWOOD: O her than the -- you

mentioned that -- you indicated that you saw sone
voters turn away. Was that a single incident, or did
you see it multiple tines?

MR BULL: No nore than two or three
tinmes, | would say.

MR. BLACKWOOD: Ckay. D d you talk to the
Republ i can poll watchers inside the polling place?

MR BULL: No, no. | didn't have access
to the polling place.

MR, BLACKWOOD: Again, the sane question
that 1've asked the others: did you see any Skinheads
or Aryans or Nazi nenbers during the time at the
pol i ng pl ace?

VR, BULL: Absol utely not, and no
reference to any such thing.

MR, BLACKWOOD: And did you hear any of
the Panther nenbers make any reference to Nazis or
Aryan Nation fol ks?

MR BULL: Absolutely not.

MR, BLACKWOCOD: Dd you talk to anybody
fromthe Departnent of Justice?

MR BULL: Not on -- not on that occasion.
Not that day. But sonme -- sone weeks later, |
received a call in New York from the Departnent of
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0O sign an

and | said

yes, provided you guys don't drop the lawsuit. And

they said, "Well, we should warn you that this is a
dangerous group; they injured several New YorKk
policemen at a rally in New York." And | said, "I
don't care about that. | wll do this as long as you
continue with the lawsuit."

That's why | was so shocked when it was
dropped, frankly.

MR BLACKWOOD: M. Chairman, | amthrough
ny exam nation of the w tnesses. | would point out

that Congressman Frank Wl f is here, and has sone

urgency about --
CONGRESSVAN WOLF:  |' m okay.

COW SSI ONER  YAKI : | think as

a personal

privil ege, we should reserve questioning until

Congressman Wl f - -

CHAI RPERSON REYNOLDS: Yes. Ckay, we are

going to change our proceedings a bit. The origi nal

plan called for us to question the witnesses at this

poi nt . Since Congressman WlIf is here, we wll at
this point listen to the testinony that Congressman
Wl f has to -- has to put in for the record.

So, Gent | enen, pl ease stick around.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61

Congressman Wl f, would you please nove to the table?
VI . TESTI MONY OF CONGRESSVAN FRANK WOLF

CHAI RPERSON  REYNOLDS: Ckay, we are
honored to have with us today Representative Frank
Wl f of Virginia. Thank you for carving out tine in
your busy schedule to join us. Congressman Wl f,
pl ease rai se your right hand. Do you swear and affirm
that the information you're about to provide is true
and accurate to the best of your know edge and belief?

CONGRESSVAN WOLF: | do.

CHAI RPERSON REYNOLDS: Very good. You nay
proceed, Congressnman Wl f.

CONGRESSVAN  WOLF: Thank you very nuch.
M. Chairman and Menbers of the Conm ssion, | want to
personal ly thank you for the opportunity to testify
t oday.

|'ve several docunents |I'd like to submt
for the Commssion's record as part of ny testinony.
As a fornmer chairman and current ranking nenber on the
House Conmmrer ce Justi ce Sci ence Appropriations
Subcomm ttee, with jurisdiction over the US Conm ssi on
on Qvil Ri ghts, I'm very famliar wth the
Conm ssion's essential role in ensuring the integrity
of our nation's civil and voting rights | aws.

As you know, the Commssion has an
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i mportant, speci al statutory responsibility to
investigate voting rights deprivation, and rmake
appraisals of federal policies to enforce federa
voting rights | aws.

Congr ess instilled t he i ndependent
overni ght responsibility on the Conm ssion in statute,
where it said, "All federal agencies shall fully
cooperate with the Commssion to the end that it may
effectively carry out its functions and duties.” And
| remnd the Attorney Ceneral that this includes the
Comm ssion's authority to subpoena w tnesses.

| appreciate your efforts to investigate
this unexpl ained dism ssal of the US versus New Bl ack
Pant her Party Case, which is serious and dangerous
consequences for future vot er intimdation
enf or cenent . | am a strong supporter of the Voting
Rights Act, which is why | was so deeply troubled by
Justice's questionable dismssal of such an inportant
voter intimdation case in Philadel phia, where | grew
up and ny father was a Phil adel phia policeman.

My conmi t ment to voting rights is
unquest i oned. In 1981, | was the only nenber,
Republican or Denocrat, of the Virginia Delegation in
the House of Representatives to vote for the Voting
Rights Act, and was harshly criticized then by the
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editorial page of the R chnond Tinmes Dispatch, the
State's | eadi ng newspaper.

| was again criticized in a nunber of
editorials 1in 2006, by another newspaper in ny
district, when | supported the Act's reauthorization.
From begi nning, | have asked the question: Wiy did the
Departnent dismss this serious case?

Looking at the facts, if this is not a
clear case of voter intimdation, | do not know what
is. The public can view a video of the incident, as
well as other exanples of the party's intimdation,
and a «clip from National Geogr aphi c Channel
docunentary, entitled, "Comng To a Polling Place Near
You. " Post ed on t he website at
www. El ect i onJour nal . org.

My concerns have only been conpounded over
the last year in light of the Departnent’'s obstruction
of oversight investigations by the Congress and this
Conmi ssi on. The action of the Attorney General to
al | ow t he Departnment' s obstruction of this
Conmi ssion's investigation are puzzling.

| believe he 1is wundermining in sone
respects the federal oversight of the Justice
Depart nent. For nearly a year, |'ve been urging the
Departnment to release all the docunments surrounding
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this case, and to nake a genuine attenpt to answer the
guestions asked by nenbers of Congress and by this
Comm ssi on.

The requests have been rebuffed at each
turn. Earlier this year, | introduced a resolution of
inquiry that would ve conpelled the Attorney General
to release all requested docunents to the Congress.
It was defeated in a party line vote in the House
Judiciary Comm ttee.

|"ve wurged the Departnent's |nspector
General, Genn Fine, on nmultiple occasions, to open an
i nvestigation into whet her i npr oper political
influence contributed to dismssal of this case.
Unfortunately, M. Fine continues to nmaintain that
i gnor ance, which | believe is an wunacceptable
abdication of his responsibility because the IGs
office is supposed to look at these things in the
Justice Departnent, and we fully fund the IG to give
themthe resources to do so.

M. Fine's lack of action, | believe,
deserves the scrutiny of the GCouncil of Inspector
Cenerals on Integrity Efficiency, called the CdE,
and |I'Il be requesting that the Council look into its
failure with regard to this matter.

What should be a bipartisan support for
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robust voting rights enforcenent has becone | think a
bad exanple of the types of partisan obstruction that
undermne our nation's Cvil R ghts laws. Wile sone
are the Wshington Tines, and it's been sonewhat
troubling sone papers have covered this, and others
have just al nbst ignored it.

The Phil adel phia Inquirer, the |ast
remai ni ng paper, maj or  paper, in the Gty of
Phi |l adel phia -- | wused to deliver the Philadel phia
Bulletin, but in Philadel phia, nearly everyone reads
the Inquirer. The Inquirer has al nost pretended that
this has not even -- even -- even taken -- taken
pl ace.

Last sunmer, the Washi ngton Times reported
that the Departnent's voter intimdation case against
the New Black Panther Party was dism ssed over the
obj ections of career attorneys. And again, all this
has been initiated by career people.

| was a -- used to work for the Depart nent
of Interior before |I served in Congress, but all of
the activity has all been with regard to the decisions
on novi ng ahead have been made by career people. And
this was dismssed over the objections of career
attorneys on the trial team as well as the Chief of
the Division, Appellant D vision.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66

According to the Appellant Division, nenos
first disclosed in the Times articles, Appellant
Chief, Dhana K Flynn, said, "The appropriate action
was to pursue the default judgnent.” And that justice
had nade, "A reasonable argunment in favor of default
rel ated against all defendants.”

Flynn's opinion was shared by a second
Appel lant Division official, Marie K MEl derry, who
stated, "The GCovernnent's predom nant interest in
preventing intimdation, threats and coercion agai nst
voters or persons urging or aiding persons to vote or
to attenpt to vote."

G ven these troubling disclosures, | have
repeatedly called on the Attorney GCeneral to refile
the civil suit, and to allow a ruling from the judge
based on the nerits of the case. Not political
expedi ency, but solely on the nerits of the case.

The career trial team should be allowed to
bring the case again, per the guidance | obtained from
the Congressional Research Services, Anerican Law
Division, in its July 30 meno, "To allow our nation's
justice system to work as it was i ntended:
inpartially, and wi thout bias."

Sources within the Departnment stated that
the Associate Attorney GCeneral, Thomas Perrelli, a
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political appointee, in conjunction with the Acting
Assistant Attorney Ceneral for Cvil R ghts, M.
Loretta King and her deputy, M. Steven Rosenbaum
overruled the career attorneys in the voting rights
section.

Earlier this week, the Departnent finally
acknow edged that the Attorney Ceneral was nade aware
on multiple occasions of the steps being taken to
dismss this case. Wiy would the Departnent's
political |eadership overrule the unani nous opi nion of
the career attorneys on the trial team and the
Appel I ate D vi sion?

Wy would the Departnent's political
| eadership not seek a default judgnent to secure the
maxi mum enf or cenent of the Voting R ghts Act?

The Justice Departnent is responsible for
the vigorous enforcenment of Gvil R ghts statutes. It
is nmy understanding that the career attorneys, who
originally brought this case, continued to stand by
its -- by its nerit.

These are again career people who have
dedicated their life and their career, and had been
very courageous to be pushing this ahead, and know ng
that their careers could be inpacted by the political
peopl e who run the Departnent.
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The politicization of t he Justi ce
Departnment against career enployees is absolutely
wong, and both the Congress and the Comm ssion have
to get to the bottomof this.

| want to | eave you with one |ast thought.
It is nmy understanding that the Career Voting Section
Chief, Chris Coates, offered a vigorous defense of the
New Black Panther Party Case at his going away
| uncheon earlier this year. According to one report,
"At the end of the Iluncheon in his honor, the
attendees were startled when Coates pulled out a
bi nder and began reciting a witten defense of his

decision to file the New Bl ack Pant her case."

Coates reportedly stated, "I did ny best
to enforce all of our voting statutes for all
Amrericans, and | |eave here with ny soul rested that |

did the right thing to the best of ny ability."

Al though the Attorney GCeneral wll not
allow the career attorneys to testify before this
Comm ssion, | believe this anecdote helps to convey
the ardent opposition of the Departnent's career
attorneys to the dismssal of this voting rights case.

| call again on the Attorney GCeneral to
comply with the Comm ssion's subpoena, and to allow
the career attorneys to testify. This Comm ssion and
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the Anmerican people should be concerned that the
Justice Departnent and the Attorney General would only
agree to allow Tom Perez, a political appointee, who
really wasn't even enployed at the Departnent at the
time of the dismssal to testify.

| believe and | Dbelieve the Anerican
people would agree that it's inperative that we
protect the right of every American to vote a
sacrosanct and inalienable right of any denocracy.

The <career attorneys in the Appellate
Division within the Departnment sought to denonstrate
the federal governnent's conmmtnent to protecting this
right by vigorously prosecuting any individual or
group who seeks to undermne this right. The American
peopl e deserve the kind of inpartial |eadership at the
Justice Departnent that wll allow this case to go
forward again, not to counter political |eadership
that has tilted the scales of justice.

And again, | want to thank you for having
the hearing, and thank you for giving nme the

opportunity to -- to testify.

CHAlI RPERSON REYNCLDS: Thank you,
Congressman Wl f. Rest assured that the information
that you provided today wll be entered into the

record. At this time, M. Blackwood, do you have any
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guesti ons?

MR BLACKWOOD: No, | do not.

CHAI RPERSON REYNCLDS: Ckay, Vice Chair
Ther nst r on®?

VI CE CHAI R THERNSTROM And are we now
guestioni ng just Congressman Wl f?

CHAlI RPERSON REYNCOLDS: That is correct.

VI CE CHAI R THERNSTROM Ckay, Congressman
Wl f, welcone. And | should nention that | am one of
your constituents. | live in MLean --

CONGRESSVAN WOLF:  Yes, ma' am

VI CE CHAI R THERNSTROM -- VMirginia. A
coupl e of questions. First, you described the DQJ
di smssal as possibly having serious and dangerous
consequences, and I wonder ed what specific
consequences you had in mnd? Do you think that the
New Bl ack Panther Party intimdation is a nationw de
al arm ng phenonenon, or doesn't it mtter if it's
nationwide? |Is it sufficient that it was at this one
polling place on this specific day?

CONGRESSVMAN WOLF: | think it's sufficient
that it took place there, but to have bullies like
this intimdating people? |If these were three white
men standing outside a polling booth in dinton,
M ssissippi, and | went to school for a year in
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M ssissippi back in the md-"50s, and saw the
intimdation and the segregation and what went on.
And to have three white nen standing outside a polling
booth to intimdate African-Anmericans who were com ng
in would be totally unaccept abl e.

And Bartle Bull, 1 think makes the case
better than anyone. No one can question his -- his
record. And the fact that it took place in ny forner
hone town, to see that people could be intimdated by
peopl e standing there and do this? No one should live
in fear in this nation with regard to be intimdating
for anything, but particularly for the right to vote.

Thirdly, we see sone of these fringe
groups noving around, and allow themto crack down and
say they're going to keep people from doing it is a
wong thing. And | just thought it was al nost a no-
brai ner for the Justice Departnent. And again, | have
great respect for career people.

A large nunber of federal enployees, as

you know if you live in ny district, live in ny -- ny
congressional district. | have been a chanpion for --
| used to be a federal enployee. | still ama federa

enployee. MW wife was a federal enpl oyee when she put
me through | aw school .
The -- to see that federal enployees can
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be intimdated, can sort of be kind of cut off and
bl ocked? | used to work for a cabinet secretary,
Roger C. B. Mdrton, and the political involvenent of
pushing back on career people | think can be very,
very danger ous.

So, | think it's really both, both of the
guestions that you asked.

VI CE CHAI R THERNSTROM Vell, let -- let
me just pick up on sonething you said. | wondered --
in the first place, we're not in Mssissippi in the
1950' s. | know that history extrenely well, and by
the way, you weren't here for ny opening statenent,
but I have witten two -- two books on the Voting
Rights Act, and Section 11(b) is the nobst mnor

provision in the entire Act.

It has -- there have been three G vil
Rights -- civil lawsuits, as you know, before this
one, based on it. But the -- and | fully support

robust voting rights enforcenent, obviously, and | am
a Republican appointee, by the way, to the Conmm ssion.

But surely, the jury is out as to whether
the DQJ has in fact been delingquent in this respect,
since we don't have the inside story. You don't have
it. And in fact, Chris Coates did not have the inside
story. | know Chris Adans very well, and he doesn't
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know why the decision was nmade, which was the question
before -- that we were supposed to be addressing at
t hi s Comm ssi on.

So, you know, | have no idea what the
reasoning of DQJ was, and | don't think that -- |
don't think that any of us do, and I don't think we're
going to get the answer to that question. And
finally, let me say that I'm not wild about the idea

of career attorneys being haul ed before hearings |ike

this. | do think that -- and | base this on sone
experience that -- that if you're trying to do your
job in an admnistration as -- as the career attorneys

in the Gvil R ghts Division, of the voting rights
section of the Gvil R ghts Dvision are trying to do
their job, that to have to constantly think, "If |
have the follow ng conversation, or make the foll ow ng
decision, or wite the following email, it may becone
public information." | don't think people can do
their job properly.

And so, | -- with all due respect, | would
not have liked to have seen them forced to appear
here. But let's go back to ny first question, how do
you define voter intimdation under 11(b)? As | said,
there have been three cases prior -- prior to this
one. Only one before the Bush -- before the Bush
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Adm nistration -- two under the Bush Adm nistration.
CONGRESSVAN  WOLF: | don't know that |
would define it, and | think that -- excuse ne. I
don't know that | would define it, and | think the
career people there have -- had defined it, and I
think what | saw, and after talking to people that
were there, and after talking to Bartle Bull, | think
that that is. But the point is, the case should ve

gone forward, and it didn't go forward.

VICE CHAIR THERNSTROM  But we don't know
that w thout know ng nore.

CONGRESSVAN  WOLF: But you don't get any
cooperation from the Justice Departnment to tell you
why. You don't know who they met wth. You don't
know why the decision was --

VICE CHAIR THERNSTROM That's why we
don't know.

CHAI RPERSON  REYNCLDS: kay, at this
poi nt, Comm ssi oner Ki r sanow, do you have any
guestions?

COW SSI ONER KI RSANOW | do.  Thank vyou.
Wl cone, Congressnman Wl f. Thank you for appearing
t oday. Following up on sonething Conmm ssioner
Thernstrom said, she indicated that we don't know the
reason why Justice nade the decision to dismiss this
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case.

Gven all the extent evidence that we
have; you were not here for the video that we saw. W
have adduced evidence through the Justice Departnent,
supplying us with certain docunentation, and obviously
you've received a | ot of docunmentation. G ven what we
do know, can you articulate a plausible reason why
Justice would dismss this case under 11(b)?

CONGRESSVAN  WOLF: I think that's
sonmething you'll have to | ook at. | have talked to
career people over there, and | do have personal views
onit, but I think -- I think they could better answer
t hat question.

COW SSI ONER Kl RSANOW  Ckay.  Second, at
the Gvil Rights Comm ssi on, we've got finite
resources. But as a nenber of Congress, do you think
-- do you have an opinion as to whether or not we are
wasting our resources in investigating the dismssa

of this particular matter today?

CONGRESSMAN WOLF:  No, | do not. | don't
think -- in fact, if you didn't do this, I think you'd
be neglecting your -- your responsibility. And |

think maybe the whole credibility of the Comm ssion
woul d be gone.
COW SSI ONER  KI RSANOW And woul d vyour
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answer be --

CONGRESSVAN  WOLF: And if you lived in
t hat nei ghborhood, and you were there, and they were
standing in front of you and intimdating you from
voting, you would feel the sane way.

COW SSI ONER KI RSANOW  Yes. And is your
answer any different because this is a single
i ncident, as opposed to there being maybe a coupl e of
incidents or ten incidents?

CONGRESSVMAN WOLF:  Any i nci dent.

COMM SSI ONER  KI RSANOW kay. How many
times have you been in touch with staff or nenbers of
the Departnment of Justice 1in order to obtain
information related to this particular matter?

CONGRESSVAN WOLF: A nunber of times |'ve
spoken to people. Many tines.

COW SSI ONER  KI RSANOW And are you
satisfied wth the adequacy of the response of DQJ?

CONGRESSVAN WOLF:  No.

COMM SSI ONER  KI RSANOW What have they
done or not done to satisfy your --

CONGRESSVAN ~ WOLF: They al nost never
answer a letter.

COMM SSI ONER KI RSANOW  What woul d you say
to individuals who would say that the Comm ssion's
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inquiry here today, or your inquiry, is notivated by
partisan reasons?

CONGRESSVAN  WOLF: think that's
ridicul ous.

COW SSI ONER KI RSANOW  Wul d your actions
related to this particular nmatter be at all different
if in fact this was -- this dism ssal was done under a
different adm nistration?

CONGRESSMAN WOLF:  No, it wouldn't, and I
see the line that you're going on. | have been in
Congress for 30 years. M best friend in Congress is
a Denocratic nenber of Congress, Congressman Tony
Hal I, who has actually contributed to ny canpai gn

If you go call Congressman Hoyer and ask
himif I'"'ma partisan person, he'll tell you that I'm
not. | was the author of the Irag study group, which
guestioned the whole operation of the Iraq War when
the Congress had failed to have aggressi ve oversight.

I have the nost bipartisan bill in
Congress with regard to dealing with the debt and the
deficit, Jim Cooper and I. So, | approach these
things based on what | believe is an inportant issue
with regard to is it right or wong, and | have not
been reluctant to speak out and criticize Republican
adm ni strations, as well as Denocrat adm nistrations.
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So, the answer to your question is no.

COW SSI ONER  KI RSANOW Do you believe
that the incident that we are reviewing here today,
and | think the scope of this inquiry is really into
the adequacy of vyour response, although obviously
we've got to get to the underlying predicate. But do
you think that the incident that is the reason why
we're here today is any |less serious because it
occurred in a black neighborhood, or that the alleged
intimdators are bl ack?

CONGRESSVAN WOLF: | think it's serious no
matter what the case may be. For anyone to intimdate
people from voting would be serious, no nmatter what
their race were.

COW SSI ONER KI RSANOW  And does that al so
include party? In other words, would it be less
serious --

CONGRESSVMAN WOLF:  Yes, absol utely.

COW SSI ONER KI RSANOW  -- if this --

CONGRESSMAN  WOLF: No, Republican or
Denocr at .

COW SSI ONER Kl RSANOW  Ckay.  Thank you,
M. Chairman.

CHAI RPERSON REYNOLDS: Thank you.
Conmi ssi on Tayl or?
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COW SSI ONER TAYLOR: |"m going to pass

for the nonment, M. Chairman.

CHAI RPERSON REYNCOLDS:  Commi ssi oner Yaki ?

COMM SSI ONER  YAKI : Thank you very nuch,
M. Chair. Thank you very nuch for appearing,
Congressman Wl f. On a personal note, | used to be a
senior aide to a young congresswonman naned Nancy
Pelosi, and we had very good relations wth your
office on appropriations, and you and your staff was
al ways very acconmodating. So thank you.

CONGRESSVAN WOLF:  And we still do.

COW SSI ONER YAKI: | know you do. And |
also -- and | also used to be a constituent of yours
when | used to live in Geat Falls. 1In fact, when you

were first elected in 1980, | think.

CONGRESSVMAN WOLF:  Correct, yes.

COW SSI ONER YAKI:  So, the -- | wanted to
ask a couple questions, and first | wanted to say that
| do conmend you for the bipartisan work that you have
done on issues. One in particular was the -- your
role in questioning the interrogation nenos that --
regardi ng now Judge Bybee and John Yoo, and the fact
that at that tinme you initiated a request for the
Ofice of Professional Responsibility in Justice to
take a look at that, if | recall correctly.
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M/ question has to do with this. You' ve
talked a lot about sonme of the different offices
within DQJ, but OPR certainly has been -- perhaps |I'm
characterizing wong, but perhaps in your opinion it
has been a very good fact-finding and independent
wat chdog wi thin Justi ce.

Is it -- isn't it -- why -- why is it that
you are not satisfied that OPR has opened an
investigation into this matter?

CONGRESSVAN  WOLF: It's gone on for so
long, and -- and other potential political reasons,
but it's gone on for so long, and every tinme we send a
letter over there, we alnobst get no response back. |
think the appropriate place to look at this is really
t he I nspector Ceneral.

COW SSIONER YAKI:  In the -- in the case
of the torture nmenos, why would -- why were you
satisfied at OPR versus inspector general for its --

CONGRESSVMAN WOLF: Wl |, we've gone on on
this thing over and over. W've talked to Bartle
Bul I . W' ve al so | ooked at other things. And |'ve
also talked to career people over at the Departnent.
Many tinmes, |'ve talked to themoff the record, and |
think this is a fairly open and shut case that ought
to be proceeding and noving ahead, and I -- | -- did
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you just watch the filn®

| don't think anybody here would want to
go vote next Novenber and have anyone standi ng outside
of your polling place with that type of intimdation,
and the obvious nature of that. W have the right to
vote, the right to be able to take a decision, the
right to kind of go down.

| mean |'ve seen as we travel around the
world and see the intimdation of people in other
areas; | just think it's just inappropriate. And the
career people | think have nmade a pretty conpelling
case, and the Justice Departnent is noving ahead. And
sonet hi ng happened, and we're not sure what happened
for the political people to intercede and change that.

COMM SSI ONER  YAKI : Let me just get --
"1l get back to career people in just one second, but
based on what you had said to Conm ssioner Kirsanow, |
take it that if -- if you had been informed that cases
equally wegregious on the facts as this had been
brought to the Justice Departnment in 2002 and 2004 and
2006, and had not been referred for 11(b) prosecution,
you woul d be as concerned about that as you were about
this case, correct?

CONGRESSVAN WOLF: | woul d hope so.

COMW SSI ONER YAKI: | nean if someone was

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

-- if someone was standing at a voting booth with an -
- wth an open weapon, and asking only certain types
of voters, "Wy are you here? Are you really
registered to vote?" That'd be the kind of thing that
woul d probably upset you.

CONGRESSVAN - WOLF: Vell, | would -- |1
woul d hope so. |I'mthe co-chairman of the Tom Lantos
Human Rights Caucus, which the speaker has set up.

And whenever we see activity in places that whether it

is -- whoever is involved in it, we hope we speak out.
So, | woul d hope so.

COMM SSI ONER  YAKI : | agree, and that's
certainly been your record in Congress. In fact, |

al so forgot how nmuch work we did together in the China

i ssue during the -- during the early "90s.

The | ast question | have -- | have for you
has to do with the -- | know that you place a |ot of
faith in career, and | think that as a matter of

practice in the federal governnent, we tend to | ook at
career people as having a little nore insulation, or
experti se and professionalismin their job.

The question | have to ask though is this
concerns a departnent within the -- within the Justice
Depar t ment t hat t he Ofice of Pr of essi onal
Responsibility cited as having extrenme politicization
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in the hiring and firing of folks. And | just want --
| just would like to, A put that on the record, and
B, ask you whether or not the fact that if any of the
i ndi viduals involved were part of that, or had been
referenced in that report, or in other citations with
regard to the politicization, wuld that change your -
- change your opinion about whether or not as career
peopl e, qua career people, their opinion is as sound
as, say, soneone who had been there 20 or 30 years?
CONGRESSVAN WOLF:  well, | think there's a
rebuttable presunption, and the career people are --
are -- alnost have been renoved for whatever case --
case may be. M staff just gave ne a note saying that
Chris Coates was hired by the dinton Adm nistration.
COW SSI ONER YAKI : | under st and.
CONGRESSVAN WOLF:  But - -

COW SSI ONER  YAKI : But Chris Coates was

also --

CONGRESSVAN - WOLF: Let ne answer your
guest i on. Back in | forget what year it was, the
Congress brought up a proposal to -- to anmend or to

drastically change the Hatch Act. Since having been a
f eder al enpl oyee, I was the only nenber that
represented a l|arge nunber of federal enployees to
vot e agai nst that because | renenber during the N xon
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Admi nistration there was a politicizing of the career.

At that tine, I was working for a cabinet
secretary, and | felt that the Hatch Act provided a
protection for career people in the followi ng way:
that if soneone could come by and say, "Well, we're
having a political event and you got to donate," or,
"We're going to be out flyering cars next week at the
shoppi ng centers, and we want you," the fact that the
Hatch Act was there provided a protection for the

federal enployee where he could say, or she could say,

"Well, that's against the |aw | really can't do
that."

So, | have always kind of leaned in wth
regard to protecting the career -- you see in other

governnents around the world the politicizing and
mani pul ation. So, | think the career process has been
very good, and | have always gone the extra mle,
including voting in a way that probably many people
t hought | should not have of -- of not repealing the
change in the Hatch Act as a way to protect --

COW SSI ONER  YAKI : And | agree. No one
is inpugning your integrity. And | would just say --

CHAlI RPERSON REYNCLDS: Comm ssi oner Yaki ,
| just wanted to |l et you know you've run out of tinmne.

COW SSI ONER YAKI:  Just to finish really
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quickly, 1 assune that the OPR report about the
conduct of M. Schlozman in DQJ nust've had sone
concern to you with regard to politicization of the
Cvil Rghts Dvision, and | would just sinply say
that yes, | understand that M. Coates has been -- has
been there for quite sonme time. There have been sone
al | egations, whether they're true or not, that he was
a subject of a meno by M. Schlozman saying that he's

now part of our team but those are the kinds of --

CONGRESSVMAN WOLF: | don't know.

COW SSI ONER  YAKI : | understand, but
those are the kinds of things that -- that do concern
ne.

CHAlI RPERSON REYNCLDS: Thank you,

Commi ssi oner Yaki .
CONGRESSVAN WOLF:  \Where do you live now?
COW SSI ONER YAKI :  San Fr anci sco.

CHAI RPERSON REYNOLDS: M. Mel endez?

COMM SSI ONER IVEL ENDEZ: No further
guesti ons.

CHAlI RPERSON REYNCLDS: Ckay, Comm ssi oner
Heri ot ?

COW SSI ONER HERI OT: | have no questi ons.

CHAlI RPERSON REYNCLDS: Comm ssi oner
Gazi ano?
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COW SSI ONER GAZI ANC, Thank you,

Congressman Wl f. I would like to think, and | feel
confident we would ve been investigating this matter
had it not been for your prior work, but your prior
work has certainly been very hel pful and drew a | ot of
attention to this issue. And | have two lines of
questioning that | hope won't take very |long, but
there were sone Conmssioners in their opening
statenments, and one in their questions to you,
suggested that since this was a single incident, it
wasn't worth our exam nation.

You responded to Conm ssioner Kirsanow in
saying that you certainly felt we would be derelict,
and 1'll go back to your words that it m ght underm ne
the credibility of the Commssion if we didn't. Let
me -- let me just tell you one other reason for ny
concer n.

Wuld you agree with ne that it sends a
stronger signal, good or bad, depending on what the
decision is, to dismss a suit if you' re on the verge

of winning, than not filing charges?

CONGRESSVAN  WOLF: | would because then
that would just send a nessage. I -- 1 would.
Sonmetinmes when you respond -- when a -- when a

teacher, when a third grade teacher goes to the
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defense of the nost defenseless in the class -- as a
young boy, | was a stutterer. | still stutter now.
When a -- when a teacher would cone to the defense of

the person having the nost difficult time, that sends
a nessage to the whole class. "You're not going to do
that."

And | think by doing precisely what you
said sends a nessage, and we're not going to allow
voter intimdation anywhere, period.

COW SSI ONER  GAZI ANC: Right, and of
course if you -- does it send a stronger signal to
dismss a claimthat has received national attention,
and that nost reasonable people who've seen this
YouTube that was repeated on Fox News, that it would
send a wong -- a larger negative synbol, than another
case which perhaps shoul d ve been brought where the
evidence is less clear?

CONGRESSVMAN WOLF: | agree because if the
third grade teacher allows the young stutterer to be
harassed, and pushed around, and beaten up, then that
sends a nessage to the rest of the class that you can
do it to anybody. So, | think it absolutely does.

COMM SSI ONER  GAZI ANO. Yes. And let ne
tell you one -- one final reason that | tried to
articulate in ny opening statenent why | think this is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88

utterly -- by the way, we and you | think too, but
certainly we in the scope of our investigation
requested evidence on every single investigation the
Justice Departnent has done under 11(b) because we
want to conpare that response.

| mght agree with Comm ssioner Yaki and
others that some of those prior responses are
guestionable. Sone of them are inadequate, but | very

much want all of that information. And as you know,

as | think your experience reflects, we've been
stonewal | ed, delayed, and -- and only last week, we
had -- well, let nme -- one of the new privileges that

doesn't exist, and | used to work in the Departnment of
Justice's Ofice of Legal Counsel, responding to
congressional requests fromthe president's side.

This is, to nme, the nost flagrant. They
said that they would have to deny us sone nmaterial
| ast January. "The Departnent is constrained by the
need to protect against disclosures that otherw se
woul d undermne its ability to carry out its mssion."

The statute that Congress has conferred
upon us requires every federal agency to conply fully
W th our requests. And so, last Friday, we finally
got sone dribbling out of docunents, which | hope you
al so have. And anmong them |I'm going to ask this
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panel of wtnesses to maybe identify what their
statenment was. Because prior to last Friday, we got
none of the w tnesses statenents.

For ten nonths, they deened that either
not relevant, or -- so, let ne ask in their words.
So, do you think that supplying you and other nenbers
of Congress, and supplying the Comm ssion with the
W tnesses statenents prior to last Friday would,
"Underm ne the ability of the Departnent to carry out
its mssion?"

CONGRESSVAN  WOLF: No, | don't think it
woul d undermne it.

COW SSI ONER GAZI ANOT kay. So, what we
got last Friday, and this is our continuing problem
has redactions that seemto ne ridiculous. |'m going
to try to ask the witnesses who -- because the nanes
of the witnesses are redacted.

| have decl aration of redacted. Now cones
def endant, redacted. Do you not think it's maybe
relevant to our investigation to know which wtness
sai d whi ch statenent?

CONGRESSVAN WOLF:  Sure. O course.

COMM SSI ONER  GAZI ANC, Pl ease. | thank
you for your effort to get the information for your
own benefit, and to help the Conm ssion get the
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information so that we can come to these concl usions
that Vice Chairman Thernstrom says that we don't have
sufficient information.

| think we've got sufficient information
to conclude that this case shouldn't have been
dr opped. W may or my not ever get sufficient
information to conclude why, but | think it's
i ncunbent upon the Departnent to explain why it
dropped the suit.

| think we have sufficient evidence to
know that it should not have been.

CHAI RPERSON REYNOLDS: Thank you
Conmi ssi oner Gaziano. Wuld you care to respond?

CONGRESSVAN WOLF: Oh, | would just tell
the Commssion I'mgoing to stay with this issue unti
it's resol ved.

CHAlI RPERSON REYNOLDS: Conmmi ssi oner
Tayl or ?

COMM SSI ONER TAYLOR  Congressnman Wl f, ny
nanme is Ashley Taylor, and |'m actually a resident of
the Commonwealth, not in your district. | live in
Ri chrmond. But thank you for comng, and | want to
thank you for the manner in which you ve gone about
this process, the respectful tone, ny sense of you
working hard to ensure that it's not drawn into a
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political fight; that you can discuss the issue in a
way that actually advances the substantive issues |
think that are inportant here.

| wanted you to know personally | have
reserved judgnment on this matter. | think it's
inmportant to try to keep an open mind, and to try to
do nothing nore at this point than try to draw out the
facts and ask questions. | want you to coment in
that regard on two things: one is the nmessage that you
nmenti oned before that either the lack of aggressive
prosecution sends, or aggressive prosecution sends in
a nei ghbor hood.

I'd like you to comment on that in the
context in ny view of the longstanding refusal to
value incidents in the black community on the sane
plane that incidents in the white community are
valued. Also, I'd like you to comment on the |ack of
transparency that | sense, which I think causes a | ot
of people concern and makes it nore difficult to trust
decisions nmade by governnental entities when they
refuse to answer questions, or hide behind privil eges.

So, with that, I want to again thank you
and ask you to comment on those two points.

CONGRESSMAN  WOLF: Wll, | think the
transparency and the trust issue is inportant because
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you saw the -- the Pew Foundation study that cane out
last -- | guess it was earlier this week or |ast week
Last week, excuse ne. Seventy-ei ght percent of the

people in the United States have |ost confidence in
their governnment, and | think accountability and
t ransparency.

I'"'m the author of this bill with
Congressman Cooper, a Denocrat, to set up a bipartisan
conmssion to deal with the economc situation of
where we are, and we -- in our bill, we require that
there be public hearings and transparency around the
country to develop the confidence by the American
peopl e in whatever decision is -- is done. Very tough
things are going to have to be done to deal with that.

So, | think the transparency, to build the
confidence up, because the Pew Foundation -- and | saw
one of the reports saying that the Pew -- the Pew
Foundation did that poll four tines because the first
time they cane back, they found the nunbers were so
startling that they didn't really believe it was
possi ble, and they went back and they validated it
three additional tines.

Lastly, | think that the enforcenent --
justice, justice. You know, | just think there's sone
things that have to be done, no matter where they take
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you and whatever they do. And | think you have to
restore the confidence. Qovi ously, sonebody -- that
was if you go back and look at the R chnond Tines

Di spatch editorial that criticized nme in 1981.

| renenber | was there, and sone of ny
coll eagues said, "Wat are you doing?" And they
really took me to task. If you were an African-

Anmerican that lived in the south during that period of
time, and | always tried to put nyself in the sane
position of how I would feel if | were an African-
Arerican and were driving down from Philadel phia to
Oe Mss, and couldn't stop at a restaurant to have a
burger, or stop -- or have young kids who have to go
to the bathroom How would | feel?

And that's why | voted for the Voting
Rights Act. And so, | think there ought to be a
transparency, and there ought to be an openness, and
there ought to be -- fundanentally, everyone should
have the confidence to the best of the ability to
address their governnent. And -- and | think to have

people standing in front of the polling booth doing

that, and -- and it did strike nme to cone in from
Phi | adel phi a, I was born and raised in south
Phi | adel phi a.

| went to high school in John Bartram H gh

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

94

School. To see this taking place in the city that |
have a warm sort of fuzzy feeling for because | was
born there, a lot of ny l|life experiences have been
there, | just said, "This is not good." This is --
there's just sonme things you see, and you know they're

not right. And | saw this, and | said, "This is not

right.”

COW SSI ONER TAYLOR:  Thank you.

CHAI RPERSON REYNCLDS: Ckay, thank you,
Congressman Wl f. At this point, | wuld like to
bring M. HIl, Bull and Mauro back to the table.

CONGRESSMAN WOLF:  Am | di sm ssed?

CHAI RPERSON REYNOLDS: Yes. And on behal f
of the Comm ssion, thank you very much.

CONGRESSVAN WOLF:  Thank you.

MR BLACKWOOD: If | nmight, M.
Conmi ssioner, before we proceed with the questioning
of these wtnesses, just sone fornmalities. One, |
woul d like to nove the docunents that Congressman Wl f
submtted formally into the record?

CHAI RPERSON REYNOLDS:  Sure.

MR, BLACKWOOD: And secondly, before |
ended ny -- ny questioning of Bartle Bull, | forgot to
ask one question. M. Bull, did you bring with you a
copy of your declaration that you gave to the
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BULL: Yes, | have an affidavit here.

MR BLACKWDCOD: And | would like to nove

that into evidence as wel|.
MR BULL: Yes. I'Il leave it here.

COW SSI ONER  GAZI ANO My | ask

t he

general counsel did we receive M. Bull's affidavit

fromthe Departnent?

MR BLACKWOCOD: The only docunent we
received fromthe Departnent is heavily redacted. M.
Bull has his full statenent. The other w tnesses do

not have copies of their statenents.

COW SSI ONER  GAZI ANO Dd we receive

even, to your know edge, a partially redacted --

MR BLACKWOCD:  Yes.

COW SSI ONER  GAZI ANO -- version? \Was
hi s name bl acked out ?

MR, BLACKWOCOD: Absol utely.

COW SSI ONER GAZI ANO: Ckay.

MR. BULL: What are they afraid of?

VI CE CHAI R THERNSTROM  You.

CHAI RPERSON REYNOLDS:  Anyt hi ng el se?

COMM SSI ONER - GAZI ANO. No, |'m through.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96

Thank you. So, that was admtted into evi dence?
VIT1: QUESTI ONI NG OF W TNESSES BY COWM SSI ONERS

CHAI RPERSON REYNOLDS: Yes. (kay, at this
point, we wll continue. W were -- before we nade
our little detour, we were about to question the
w tnesses. Vice Chair Thernstron®

VICE CHAIR THERNSTROM Thank you very
much, M. Chairman. One opening conment here. "' m
having a little trouble distinguishing a Iline of
guestioning that seens |ike an effort to establish the
fact that the New Black Panther Party is exactly as
t hey describe thenselves, which is -- now, it's not a
pretty picture.

Now, distinguishing that fromthe Iine of
inquiry that inforns -- and that line of inquiry
informs  of sinmply of what we already know.
Di stinguishing that from the questions that address
the issue of clear intimdation. And neither line of
guestioning, it seens to ne, really get to the nmatter
of the internal DQJ decision to dismss this |awsuit.

But | wondered on the natter of clear
i ntimdation. |"ve already asked Congressman Wl f
what he thought was the definition of intimdation
under 11(b), and in fact there is no settled
definition. But did you see -- you saw two wonen
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arriving at the polling place, and saying they' Il cone
back | ater. They were unconfortable with what they
saw.

But otherwi se, did you see anybody at the
polling place who obviously intended to vote, and
didn't end up voting because of the presence of the
New Bl ack Pant her Party nenbers?

MR HLL: It was two wonen and a
gent | eman.

VI CE CHAI R THERNSTROM Two wonen and a
gentl eman? These were the people in the car that you
ment i oned?

MR, HILL: No. They stopped at the
corner. They cane wal ki ng down Fai r mount .

VI CE CHAI R THERNSTROM Ckay, okay. |
m sunder st ood.

MR HILL: They stopped right at the
corner of the driveway, circular drive, where | was
standing on the phone, and they said, "Wat's going
on?" Truthfully, | didn't really have a good answer
for them

VICE CHAIR THERNSTROM And they said
they' d cone back later, which they may or may not have
cone?

MR H LL: They rmay or may not have, yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

98
VI CE CHAI R THERNSTROM  Yes, | under st and.

MR HILL: But at that exact noment in
tinme, those people were not going near that doorway,
and ma'am |'mnot as well versed are you are in these
Cvil Rghts issues, but they were intimdated.

VICE CHAIR THERNSTROM They were
intimdated, okay. Do we have -- | nean | take
seriously when anybody is intimdated, and |'m not
di smssing that experience of theirs. But yet, we
don't seemto have any evidence other than these three
peopl e. Three people are three people, | agree wth
you, but nevertheless, it seens to ne the case of the
New Bl ack Panther Party actually bl ocking people from
voting would be stronger if there were nore than three
peopl e that we're tal ki ng about here.

MR HILL: Indeed that's true, but |
proudly wore the uniform of the United States Arny
Infantry, and it wasn't so that anybody could be

st opped. One person is way too nany, and not on ny

wat ch, ma'am | was standing there. | saw these
guys. They attenpted to intimdate ne. ' m Arny
Infantry. | don't intimdate, but they did stop those

three people fromvoting at that second.

Whet her or not they voted later, none of
us can tell because | don't have their nanes. Ve
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can't check the rolls. But at that exact nonment when
those three people walked up, | was disgusted that
those guys were standing there, and they weren't able
to access the polling place.

MR. BULL: May | respond too, ma' anf?

VI CE CHAI R THERNSTROM  Yes, sure.

MR. BULL: Thank you. | don't know if the
individuals | saw were the sane ones that he
mentioned. | was standing by our parked car near the

end of the driveway, and | only saw again | would say
three people, but it doesn't sound to nme it was
exactly the sane one.

It was an elderly couple who started
wal ki ng down the drive, and then they just thought --
| don't know what they thought, but they left. And
then one individual |ater. But | want to say nost of
us are lawers at this table, and we know al nost every
single system of justice, from the Mgna Carta to
Brown versus Board of Education, conmes down to one
i ncident, and one individual. Every tine.

These aren't mass trials of 100 incidents.

VI CE CHAI R THERNSTROM Wl |, not --

MR BULL: If you study the history of
justice, it conmes down to normally one individual and
one case.
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VICE CHAIR THERNSTROM Not really. Well,

wait a mnute. | nmean Brown versus Board, we're
t al ki ng about --

MR BULL: No, but there's a point I'm

maki ng. The -- the nature of our systemlends itself
to an individual person being involved in a
pr oceedi ng.

VI CE CHAI R THERNSTROM Yes, | know, but

the whole Voting R ghts Act was, for instance, built
on years and years --

MR BULL: O course.

VI CE CHAI R THERNSTROM -- of experience
and testinmony and frustration on the part of the
Justice Departnent --

MR. BULL: Absolutely right.

VI CE CHAI R THERNSTROM -- and so forth
And this is really a little different. Look, | nean
guess in part | ask this, because |'ve got a rather --
okay, let ne just finish this sentence. |"ve got a
rather cynical view of elections that elections are
messy. They're never — across the country in various
iterations. There are voting probl ens.

W can't make them perfect. W' ve got
t hree people here who seemto have been intimdated by
guys. | don't like the way they were standi ng around
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t here. | don't like the way they look, and | don't
like their voice, but -- and by the way, | would not
have been opposed to a briefing on this subject. M -
- ny opposition in ny opening statenent was to having
made this a statutory report.

CHAI RPERSON REYNCLDS: Ckay. At this
point, I'"ll turn to Comm ssioner Kirsanow.

COMM SSI ONER  KI RSANOW Thank you, M.
Chairman. This is to each one of you. You each gave
statenments to the Departnment of Justice, correct?

MR MAURO  Yes.

MR HLL: Yes, sir.

MR BULL: Yes.

COW SSI ONER KI RSANOW  When did you give
those statenents to the Departnment of Justice, if you
recal | ?

MR MAURO | can only tell you what it is
inrelation to the tinme the conplaint was filed. So,

it was probably a few nonths, two to three nonths,

prior to that. | just don't recall when the conplaint
was filed. | think it's the Eastern District in
Phi | adel phi a.

COW SSI ONER KI RSANOWN  Ckay. M. HIlI
do you recall ?
MR HLL: Wul d've been early spring
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2009. | gave the formal statenment. Then they brought
it back to nme and had me sign it.

COWM SSI ONER  KI RSANOW And that was
before the conplaint was filed, to your know edge?

MR HLL: To the best of ny know edge,
yes.

COMM SSI ONER  KI RSANOW M. Bull, do you
recall when you --

MR BULL: | think it was January.

COW SSI ONER KI RSANOW  January of 20097

MR BULL: | believe so. Yes, sir.

COMM SSI ONER  KI RSANOW Ckay. Now, as
you're all aware, Departnent of Justice decided to
dismss this effort, a default having been entered
already, and that dismssal was in, M. GCeneral
Counsel , May of 20097

MR BLACKWOCD:  Yes.

COW SSI ONER KI RSANOW  The dismi ssal. At
any time in or about My of 2009, did you give any
further statenents to the Departnent of Justice?

MR MAURO | did not, no.

MR BULL: No, sir.

COW SSI ONER KI RSANOW D d Departnent of
Justice follow up with you in any regard prior to the
di smissal of this particular |awsuit?
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MR MAURGC | have no contacts.

MR HLL: They called me on a couple of
different occasions to clarify comments in ny -- ny
statenent, and al so because there's another clip that
we didn't see, where | was actually interviewed
onsite, and they wanted to clarify sonething.

COW SSI ONER  KI RSANOW Do you recall
approxi mately when that was?

MR HLL: | was in short sleeves outside.
| nmet themat a coffee shop. So, it wasn't cold. So,

it would ve had to have been |late March, early April,

| guess.

COMM SSI ONER  KI RSANOW M. Bull, do you
know?

MR BULL: | don't think | talked to them
again after | signed ny affidavit. | don't think so.

COW SSI ONER  KI RSANOW Were any of you
advised by the Departnent of Justice of their intent
to dismss this |awsuit?

MR BULL: No. Onh, no.

MR MAURQO No.

MR. H LL: Absolutely not.

COW SSI ONER  KI RSANOW All  right. I
think M. Mwro -- strike that. M. Bull, you
testified, | believe, that on this -- on that El ection
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Day in 2008, you'd had a report of several poll

wat chers being driven fromthe polls?

MR BULL: Yes, | ~could give you the
addresses of polling places. I took notes on filing
cards at each polling place. Ohe was in West

Phi | adel phia, 5501 Market Street, Comunity Center.
We had trouble here earlier. Qur poll watcher left
i ntim dated. | wote that down in quotes. Anot her
one in West Philadel phia, 56'" and Christian Street, a
worman | eft hysterically after being intimdated.

W had these going on all over these
nei ghbor hoods.

COW SSI ONER  KI RSANOW Do you have any

nore detail to that? | nmean how were they intimdated
and by whon?

MR BULL: | don't know because | wasn't
there at the tine. W would get a call, saying,
"There's trouble here. WIl you go there?" l"d go

there and try to collect the evidence, see if we could
help, and they'd say that the poll watcher [left
al ready. You know, they'd been driven out. And so, |
couldn't get their statement.

COWM SSI ONER  KI RSANOW Ckay, M. Bull,
did you get involved in poll watching because you
thought it was permissible to allow one or two people
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to be intimdated, but only if there were nore than

one or two was it time for Justice Departnent to step

in and --

MR BULL: Well, | didn't get involved for
either A or B on your question. | got involved in
this, as | have been, in perhaps 20 Denocratic

canpai gns because | think that we should nmake this as
civil and Denocratic society as possible. "' m not
getting involved in anticipation of the Departnent of
Justi ce doi ng sonet hi ng.

COW SSI ONER KI RSANOWN M. Hill, you were
about to say sonet hing.

MR HLL: I'd like to reiterate M.
Bull's comment. VW went to at least half a dozen
polling places where poll watchers had been expelled
from the buil di ng.

MR BULL: Yes.

MR HILL: And | personally got both the
(banma and the MCain poll watchers back into three
polling places by just not refusing to |eave. | had
the two attorneys wth nme, who gave ne |egal
background on things, and then ny Irish stubbornness
just kept ne there until | got those guys back in the
bui | di ng.

This is nore to nme than just, you know,
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two guys standing outside a polling place. This is
the fundanental right of the United States, and as |
said in ny statenent about serving in the Arny,
everybody should get to participate. And it just
drives nme nuts that Departnment of Justice doesn't take
this as seriously as | think they shoul d.

MR BULL: Absolutely.

COMM SSI ONER  KI RSANOW And this is to
maybe M. Muro, could you please -- just a specific
techni cal question. Could you please describe the
duties of an elections observer poll watcher? Is it -
- nore specifically, in your experience, do pol
wat chers, regardless of for which party they're
working, do they stand outside of an election or a
polling place and sinply stand there? O, how do they
normal |y conport thensel ves?

MR MAURO The role is to be, as ny role
was, to be an observer, which is to observe. Wat is
going on? \What am | seeing? Wat am | hearing? |Is
anyone -- | can also receive a conplaint that someone
has been denied access to voting or have a question
about where they should vote.

That's what the role is, and if there is
somne kind of i npropriety, or some ki nd of
i nappropriate conduct, sone kind of electioneering
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that's going on that violates sone federal statute,
it's nmy obligation as an observer to call it into what
| characterized earlier as headquarters, and say,
"Hey, there's an issue here. There's a problem W
may need to take action here."

And action neaning do we need to have
further investigation, do we need to start the process
of noving for an injunction? That is what the process
is. It'sreally on those |egal procedures.

COMM SSI ONER  KI RSANOW Thank you, M.
Chai r man.

CHAI RPERSON REYNOLDS: Thank you
Conmi ssi oner Tayl or?

COMM SSI ONER TAYLOR: M. Hll, you
menti oned the possible intimdation of a poll watcher.

MR, H LL: It wasn' t possi bl e
intimdation, M. Conm ssioner.

COMM SSI ONER - TAYLOR: Vell, that's what
I"d like you to expand upon because | have -- | have
served as counsel in a nunber of statew de elections,
and | appreciate the inportance of having pol
wat chers from both parties at every poll.

MR HLL R ght.

COW SSI ONER  TAYLOR: To ensure a |evel
and bal anced playing field.
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MR HLL: R ght on.

COW SSI ONER  TAYLOR: Two  advocates
aggressively arguing their point; you tend to get the
right result.

MR HLL: R ght.

COW SSI ONER TAYLOR: So, | want to hear
nore about the poll watcher in particular at this
precinct that you observed, what you observed, and
what you reported about that aspect of this incident

to the Departnent of Justice.

MR HILL: Initially, they said that the
Bl ack Panthers -- | was told on the phone that the
Bl ack Panthers had threatened him personally. They

said they were standing outside. They didn't nention
at the initial phone call any voter intimdation. It
was just that they had threatened the poll watcher.

So, | had -- that's why | headed straight
into the building, and didn't waste any tinme in the
parking lot with him Wien | found him he wasn't
quite cowering, but he was definitely shook up

COW SSI ONER  TAYLOR: How old was this
pol I wat cher?

MR HLL: | would say m d- 50s.

COW SSI ONER TAYLOR: Was he African-
Aneri can?
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MR HiLL: He was.

COMM SSI ONER TAYLOR He was t he
Republ i can pol |l watcher?

MR HLL: He was. And he told ne that he
was called a race traitor by M. Shabazz, and was told

he better not wal k outside into the parking lot while

they were there. And | said, "Well, I'm going back
out into the parking lot.”" | nmean that got ny Irish
up -- you know, like |I said, that's not what this is

supposed to be about.

And he said, "Are you going to call the

police?" | said, "Yes." Wen | got outside, | called
the police. | dialed 911. They said, "W've already
received three phone calls. The police are on the
way. "

COMM SSI ONER TAYLOR: Did you report this
to the Departnent of Justice?

MR HLL: I did. | did.

COW SSI ONER TAYLOR: Was this part of the
affidavit you submtted?

MR HILL: | don't --

COW SSI ONER TAYLOR: This aspect of the
incident, specifically wth respect to the pol
wat cher ?

MR HLL: | -- 1 thought that | nentioned
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that, but with the redacted part in there, |'m not
certain that it's actually in that statenent.

COMM SSI ONER  TAYLOR: Ckay. As part of

your organizing efforts, did you all assign poll
wat cher s? In a lot of these statew de elections,
you'll have a master list, and you'll say, "Poll

wat cher X, you go here."

MR HLL R ght.

COW SSI ONER TAYLOR: Dd you all keep a
list of that nature so we could perhaps find this poll
wat cher ?

MR H LL: | do not have a copy of that,
but | know who does.

COW SSI ONER  TAYLOR: kay, all right.
Thank you.

CHAI RPERSON REYNCOLDS:  Comm ssi oner Yaki .

COW SSI ONER TAYLOR: Wio has that |ist?
"' msorry.

MR HLL: Hs nane is Joseph J. DeFeli ce.

MR BLACKWOCOD: W already have that
i nformati on.

COW SSI ONER TAYLOR:  Ckay, that's what |
was going to ask. Wanted to make sure you had all
that information. QG eat.

CHAI RPERSON  REYNOLDS: Ckay, great.
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Conmi ssi oner Yaki ?

COW SSI ONER  YAKI : Yes, thank you very
much all of you for -- for being here today. ['"m
opening up to each one. I'"'m just going to go down
each |line because | have questions. M. Hll, did you
-- did you witness the defendants -- well, forget
that. The fact of the matter is that -- is that | am
not as -- | amnot as concerned about whether or not -
- relitigating t he i ssue  whet her there was
intimdation or not. In ny opinion, there was
i ntimdation.

MR BULL: There was.

COW SSI ONER YAKI : There was
intimdation. And in fact, what sort of bothers ne
about this entire proceeding has been the fact we keep
on saying that Justice dropped the charges, when in
fact for M. Shabazz, the one with the -- one with the
billy club, the charges were not dropped, and that a
j udgnment was entered agai nst him

And he is enjoined from being within 100
feet of any polling location in any election, in any
place in the Gty of Philadelphia, through the --
t hrough the presidential election of 2012.

So, for the record, it is inportant to
note that that person who you' ve identified in this
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room today does have a civil injunction against him
keeping him from engaging in voter intimdation, and

it's thanks to your affidavits that didit.

So, | don't want -- | don't want to get
into that. But what | do want to get into is just a
little bit about sort of what was going -- sone of the
other stuff that was going on. Because the greater

all egation that seens to be being nade is that there
was some sort of concerted nationwi de attenpt, or
what ever, by this -- by -- as Conm ssioner Thernstrom
described it, a fringe group.

So, with regard to you, M. HIIl, and the
other locations that you went to in which there were
allegations that poll watchers were intimdated or
throwmn out, was there any indication from anyone that
you spoke to at any of those other l|ocations that it
was a result of any action by people associated wth
t he New Bl ack Pant her Party?

MR HLL: At the other |ocations? No.

COW SSI ONER  YAKI . M. Bul I , sane
guest i on.

MR. BULL: Not to my know edge, no, sir.

COMM SSI ONER YAKI:  And M. Mauro?

MR. MAURO Correct. The answer is no.

COW SSI ONER YAKI : Hypot hetical |y
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speaking -- hypothetically speaking, I would just note
for the record that what you ve told us here today
differs slightly from the affidavits that we've seen
here, just in one critical area, and that is the --
the notion that -- the fact -- the facts as you saw
them and | have no reason to doubt them that people
-- as you say, one person is enough were turned away.

| would just note that for whatever
reason, they're not in the affidavits and they

probably shoul d' ve been. But the -- the question that

| have goes to -- SO, you were -- you were -- you're
volunteering for the Republican Party. You're
volunteering for -- I'msorry, M. HIll, you were --

M. Mauro, you were a volunteer for the Republican
Party?
MR MAURO Correct.

COW SSI ONER YAKI:  Where do you live?

MR MAURO | live in New York --
Connecti cut .

COW SSI ONER  YAKI : So, you drove down,
drove up. M/ geography is so bad. To volunteer in
the --

MR. MAURO Right.

COW SSIONER YAKI: M. HIl, you actually
live in the Philadelphia -- well, in the Pennsylvania
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area?

MR HILL: Ni ne bl ocks from that polling
station.

COW SSI ONER YAKI @  Ckay, M. Bull, you --

MR BULL: I live in Amenia, New York,
which is md-state New York, about an hour from the
CGty.

COW SSI ONER  YAKI : Now, were you there
for the McCain Canpai gn or the Republican canpai gn?

MR, BULL: As | said in ny statenent, |
was there -- |'m a denocrat, but | was chairman of
Denocrats for McCain in New York State. Al nost every
state has one of those for the other party.

COW SSI ONER YAKI :  Right, sure.

MR BULL: But this was the first tinme in
a presidential canpaign |1'd ever worked for a

Republican. And | thought we were going to |ose New

York, so --

COW SSI ONER YAKI:  Hopefully it'll be the
| ast .

MR BULL: Well, we'll see. It depends on
this kind of nmatter. But no, I'm -- when the

Departnment of Justice enforces a law, and the
president is sworn in, he says, "I wll enforce the
laws of the United States.” The Voting R ghts Act
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says peopl e should not be intimdated. So, let's have
it enforced.

COW SSI ONER YAKI:  So, were you --

MR BULL: That's why I'mdoing it.

COW SSI ONER YAKI: So, were you there for
t he McCai n Canpai gn, or the Republican Party?

MR BULL: McCain party. | don't care
much about the Republican Party in that sense.

COW SSI ONER YAKI:  So, knowi ng that -- so

the question | have for you is the person who was the

nost, | believe, culpable in terns of certainly when
you identified has an injunction and for -- in place
agai nst correct. So, then what -- what then --

MR BULL: For one election, or just the
next el ection?

COWMM SSI ONER  YAKI : No, it's through all
el ections up through the presidential of 2012.

MR, BULL: Which essentially neans two
days?

COW SSI ONER  YAKI : No, not at all.
There's city elections. There are district elections.

MR BULL: Ckay.

COW SSI ONER YAKI : There's state
elections. There's a nunber of elections. One mght
argue, and -- and -- and this is not the time or place
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to doit. Howlong? Should it be forever? Whatever.
W mght -- we mght want to -- but the one question -
- one statenent that kind of startled ne about what
you said is you said this is the worst kind of voter
intimdation you' ve ever seen.

MR BULL: Yes. |*ve never seen -- |'ve
never seen the entrance of a polling place blocked by
uniformed nen with a weapon, and there is -- but may |
answer the question? It really is, because even when
| was in Mssissippi, particularly in a little town
called Mdnight, Mssissippi, and there were truly
nooses across the tree, and | thought this really is
t he end. And | stopped the voting there until they

t ook t hem down.

But -- but even then, you -- you could go
in and cast your vote. Here you had to go, as he
said, within arms length of -- of an arnmed nman. And

| think that's really egregious. And ny own point of
view, just to put it in a sentence, is that Mrtin
Luther King and Robert Kennedy did not die to have
armed thugs in unifornms block the door to a polling
pl ace.

COW SSI ONER  YAKI : | understand, but |et
me ask this.

MR. BULL: That's an inportant point.
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COW SSI ONER  YAKI : That is an inportant

point, but let nme ask you this. [|I'msorry.

CHAlI RPERSON  REYNOLDS: Comm ssion Yaki,
you' ve run out of tine.

COW SSI ONER  YAK : Vell, | was in the
m ddl e of asking a question, and he wanted to --

CHAI RPERSON REYNOLDS: You ran out of tinme
during your |ast --

COW SSI ONER  YAKI : So, the question |
have, though, is -- yes, | -- | really appreciate what
it is you' re saying, but certainly you can't nean that
this is the worst form of voter intimdation
Certainly, Selma, certainly the three --

MR BULL: | have never seen what --
you're giving me an answer. You're telling ne that |

certainly can't nmean what | nean? |s that what you're

sayi ng?

COW SSI ONER YAKI: No, |'msaying --

MR, BULL: You just said, "You certainly
cannot nmean what you nean." |s that a question?

COW SSI ONER  YAKI : You know what?  You
certainly -- I'mgoing to ask you that. Do you really

mean it's the worst exanple ever?

MR BULL: No. | didn't say ever. I

said, "lI've seen.” | have never in ny lifetine, and
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|'ve worked in seven states in elections, seen an
armed person bl ocking a door to a polling place.
COW SSI ONER YAKI @ And the people --
CHAI RPERSON REYNOLDS: Ckay, Comm ssi oner
COW SSI ONER  YAKI : Did you still see
peopl e going in there and voting?
CHAI RPERSON REYNCLDS: Comm ssi oner Yaki ,
you -- M. Yaki, you have run out of tine.

COW SSI ONER YAKI :  Ckay.

CHAl RPERSON REYNCLDS: Conmm ssi oner
Mel endez.

COW SSIONER YAKI:  |I'msorry. As a point
of order, | was watching the red dot for sone of the

ot her Conm ssioners continue on for quite sone tine.
| actually have ny watch going right here, and | have
not cone anywhere close to where sone of those red
dots were at the point that it was over.

CHAI RPERSON REYNCLDS: Conmi ssi oner  Yaki
| have been |l enient. Conm ssioner Yaki --

COW SSI ONER YAKI:  Wiat | would do -- we
are -- we are allowed for the second round, and |
reserve for the second round.

CHAI RPERSON REYNOLDS: Ckay, very good.
Conm ssi oner Mel endez.

COW SSI ONER MELENDEZ:  You're telling --
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this is for all three of you. You ve said that the --
that you saw people approach the polling place and
that they were turned away. Dd you actually tel
that to the Departnent of Justice?

MR HLL: Yes, | did.

MR BULL: | didn't say they were turned
away'. You said that; not ne. | said they wal ked up
the drive and turned around. | didn't say they were

turned away.

COW SSI ONER MELENDEZ:  Ckay.

MR. BULL: You changed the | anguage, sir.

COW SSI ONER MELENDEZ: Yes, | didn't say
t hat . Ckay, thank vyou. That's the only question |
have.

VICE CHAIR THERNSTROM Wiy don't you
yield the rest of your tinme to Comm ssioner Yaki so he
can finish,

COW SSI ONER YAKI :  Yeah, could you?

COW SSI ONER MELENDEZ:  Ckay.

CHAlI RPERSON REYNOLDS: That's fine

COW SSI ONER YAKI:  Very quickly, part of
this case deals with the fact that, as | said before,
there was a concerted effort elsewhere to deal wth
this, but it's clear that you're testifying only --
only is concerned with this one precinct in this one

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

120

city of Phil adel phi a.

So, again, | ask you, in any other -- in
your voter poll watching protection roles that vyou
had, aside fromthis one precinct, did you hear of any
other incidents involving the New Bl ack Panther Party
intimdating poll watchers, or voters?

MR MAURO | did not.

MR HLL: No, | did not.

MR BULL: No, | did not.

COW SSI ONER YAKI :  Thank you.

CHAI RPERSON REYNCLDS: Ckay, Comm ssi oner

Heri ot ?

COW SSIONER HERIOT: | just have -- have
one question, | think, and that is with regard to the
ot her precincts where -- where poll watchers may have

been intimdated. Have the harassing parties, or were
the harassing parties in those situations ever
identified to your know edge?

MR. HLL: Not to ny know edge. | want to
make it clear that it wasn't always nmalfeasance at
those polling places. It was on a few occasions.
Some of it was just poor information. The G tyw de
Accreditation --

COW SSI ONER HERI OT: What do you nean?
What do you nean on that?
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MR HILL: The G tywi de Accreditation

allowed certified poll watchers to go into any poll
anywhere in the city, whether they were Denocrat or
Republ i can. At sone of the polling places, whonever
was in charge would nake the argunent that only if the
-- your docunentation said their physical address
could you get into their polling place.

So, it wasn't always intimdation. I
don't want to nake it sound like it was bigger than it
was, because it wasn't. And | had Mke with ne for
the legal background, and we were able to get the
statute and get guys back into those places fairly
qui ckly.

In t he pl aces wher e t here wer e
intimdation, which would ve been two or three nore
places, we just explained that we're not going
anywhere until these people get back into the
bui | di ng.

COMM SSI ONER  HERI O Wio was doing the
intimdating?

MR HLL: Conmtteenen for the nost part,
or self identified conmtteenen. | don't know if they
were necessarily conmtteenen. |In a couple of cases,
the poll watchers were 20-21 years old, and weren't
really sure of thenselves. And the one in particular,
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who we actually eventually developed a pretty decent
rapport with, was a large guy, and he was bodying up
on them and attenpting to be intimdating to keep
t hem out of the building.

And then once M ke explained the statute,
and | said, "Well, I"mnot going anywhere until they
get inside,"” eventually, it was just easier to agree
with us and get rid of us, and let them in the
bui l ding than to have us stay around all day.

COW SSI ONER HERI OT: Did you hear about
any ot her cases?

MR H LL: Oh, dozens during the course of
t he day. They were related back and forth. Because
of our particular situation, we were sent to sone of
t he rougher neighborhoods, and that was part of the
deal .

They told ne at the beginning. They said,
"6:30 in the norning.” They said, "Be expected you're
going to go to bad nei ghborhoods, and it's going to be
tough all day long." kay, cool.

MR BULL: That's right.

MR HLL: So, there were at least -- 1'd
say at least a dozen cane back to us while we were
driving around at those sorts of things, and then
anecdotally, later when we got back to -- to the
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headquarters to turn in the paperwork and all that,
there were several dozen, | would say.

COW SSI ONER HERI OT:  Any nane-cal | i ng?

MR, H LL: Yes, there was nane-calling.
There was name-calling. It seened to go both ways,
apparently. It was a pretty contentious election.

And so, it did seem to go both ways. Nobody held
conpl ete sway on being the bad guy. So, there seened
to be a lot of bad actors acting out | guess is the
best word.

COW SSI ONER HERI OT:  Ckay.

MR BULL: One of the background reasons
for this, we were told, is that there had been a |ot
of press before the election; that there was an
enornmous nunber of illegally registered voters,
perhaps the largest in history.

The New York Times, on October 27'", eight
days before the election, said that there were
1,300,000 voters registered nationally by ACORN, of
which it said 30 percent were fraudulent. That neant
there were 400,000 illegal voters just from that
source al one. And of course, that organization was
active in Chicago and Phil adel phi a.

So, there was a huge effort to protect
voters who mght be challenged, and a big effort to
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identify the voters who should be chall enged, and that
made these incidents nore contentious. You could see
a pattern. That's why it's nore than one place. Do
you see what | nean?

COMM SSI ONER HERI OT:  Yes.

MR HILL: There was also a Ilot of
guestion wth absentee ballots that day. W ran
across that on a nunmber of occasions. Just literally
boxes full of absentee ballots when the voting
machines were working, and they said, "Wll, they
weren't working an hour ago. They're working now,
t hough. "

So, it was -- there was a lot going on in
Phi | adel phia that day. And | grew up in New Ol eans,
so I"'mused to a little skullduggery on El ection Day.
But there was a lot going on on Election Day in
Phi | adel phi a.

COW SSI ONER HERI OT:  Thank you.

CHAI RPERSON REYNCLDS: Comm ssi oner
Gazi ano?

COW SSI ONER GAZI ANO:  Wsh | didn't have
to take up ny question tinme with this, but | observed

t he defendant, King Samr Shabazz, taking a picture of
you all. And from sonmeone who -- who has said that
bl ack people should kill white people, I want to know
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that | have -- | have some concern about that, and | -
-1 -- there are perfectly legitinmate reasons to take
pi ctures, but | wondered if any of you saw that?

MR BULL: You nean just now here?

COMM SSI ONER GAZI ANO Just  --

MR BULL: | wasn't aware of that, no.

COMM SSI ONER HERI OT: He's doing it right
NOW.

MR HILL: Yes, |I did notice it.

COW SSI ONER GAZI ANO.  You did notice it?
It seens to ne he stood here with a purpose so that
you could see that he was taking your picture. Well,
et ne nove on. W can -- we can think about that
| ater.

VICE CHAIR THERNSTROM Not taking the
pictures of the rest of us?

MR BULL: You're not witnesses.

COW SSI ONER  GAZI ANO. | may ask a
different version of this --

CHAlI RPERSON  REYNOLDS: Fol ks, folks --
Conmi ssi oner (azi ano, please continue.

COW SSI ONER GAZI ANO Pl ease give nme an
extra 30 seconds for that. I may ask a different
version of this question to the former Justice
Departnent official, but | want to ask particularly
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the witer and publisher of this. Certainly, there
was |arge concern about the wongs of the Jim Cow
era, but many witers have said that one of the
turning points was the national TV pictures of Bull
Connor turning dogs and hoses on -- on the Guvil
Ri ghts marchers. And that properly led to sone of the
-- the great Gvil R ghts reform

MR BULL: Yes. It educated the public
about the evils of the problens.

COW SSI ONER  GAZI ANO Yes. After that
national view ng, though, Americans who wanted to
believe it wasn't as bad as it was, could no |onger
deny it. But if there had not been action after that,
do you think that the heartache and the despair would
have been worse for those who wanted G vil Rights?

MR, BULL: The problem woul d' ve gone on
| onger, and it woul d've been worse. |It's essential to
educate the public about these evils. That's part of
our j ob.

COW SSI ONER  GAZI ANO So, the fact that
t he YouTube was viewed by tens of thousands, and on --
t hen broadcast on national TV, raised the awareness of
this issue. So, that -- would you agree with ne that
the dismssal is a bigger problem than non-filing
where the evi dence is anbi guous?
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MR. BULL: O course, because the nessage
is that you are allowed to intimdate people as |ong
as it's only caught in one place at a tine.

COW SSI ONER  GAZI ANO Ckay, I'd like to
follow up with one other coment you nmade earlier.
11(b) of the Voting R ghts Act prohibits intimdating
either voters or poll watchers.

MR BULL: Yes.

COW SSI ONER  GAZI ANO You seem to inply
that that was inportant. Can you tell nme why you
think that's inportant?

MR BULL: Vell, it depends on the
setting. But if you are in a district like the
district we were in, it's not so nuch the voters that
one side is worried about as the poll watchers who
were challenging their fraudulent voters. And as |
said, it was even in The New York Tines that there
were 400,000 from just one organization.

So, of course it's nore inportant. The
poll watcher is the central point of denocratic
efficiency at the el ection place.

COW SSI ONER  GAZI ANO And they're there
also to make the voters feel confortable?

MR BULL: Yes.

COW SSI ONER  GAZI ANO Prevent future
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possi bl e intimdation?
MR, BULL: Yes, but also to challenge
di shonest voti ng.
COW SSI ONER GAZI ANO. There's been a | ot
of back and forth about this -- this -- this

i njunction agai nst one of the defendants that seens to

me to have been extrenely awkwardly witten to -- to
just cover City of Phil adel phia. s there any reason
in your mnd to -- by the way, the injunction as |

read it doesn't prevent himfrom standing with ten of
his friends in uniform with his arnms out like this.
Do -- do you think --

MR BULL: O the organization they claim
inthe six cities they claim

COW SSI ONER GAZIANO  Yes. As a -- as a
| awyer, does this seem like a broad injunction, or a
rat her narrow i njunction?

MR BULL: lt's what we would call
m ni mal i st.

COMM SSI ONER  GAZI ANC, And is there any
reason in any of your mnds that the case should ve
been dropped against the person who seened to be
acting in concert with the man with the billy club?

MR BULL: Gentlenen?

MR HLL: No.
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COW SSI ONER  GAZI ANO. To you, did the

fact that they were together add to the intimdation?

MR, HILL: They were a team They were
acting in concert. They noved together.

MR. BULL: They were uniforned.

MR HLL: M. Jackson took direction from
M. Shabazz constantly. Wien he noved, M. Jackson
noved, and it was a definite pattern. | don't know if
they worked it out ahead of tine, but they were
definitely noving in concert.

COMM SSI ONER  GAZI ANO Ckay. And do you
know if sone of these problenms with poll watchers

bei ng intimdated, do you know whet her that may or may

not have involved -- oh, let ne go back to correcting,
clarifying one other part of the record. The
conplaint was filed on January 7'", | believe. So, |

know you all seem to have given statenents before it
to the -- sounds |like female enployees of the
Depart nent.

|f you gave statements after January 7'M
is it possible that it would be in furtherance of the

case that was already fil ed?

MR HLL: Yes. | would say yes.
COW SSI ONER  GAZI ANO | just wanted to
see if that clarified your record. 1'Il yield.
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CHAI RPERSON REYNCOLDS: Ckay. Gent | enen,

t hank you. Second round, okay. Vice Chair
Ther nst r on®?
VI CE CHAI R THERNSTROM "Il save ny time
to Comm ssioner Yaki. He's got sonmething on his mnd.
CHAl RPERSON REYNOLDS: \Wel I, no. He will
-- he wll have any opportunity to ask questions. You

could give himten mnutes if you'd I|ike.

VICE CHAIR THERNSTROM Al l right.
Actually, | disagree with sonething that Conm ssioner
Yaki said, that this is a clear instance of

intimdation, because |I don't have a clear definition
of what voter intimdation, specifically under 11(b)
iS. | mean not sinply by ny own common sense, but
there's a legal question here, and it seens to ne
because 11(b) has been so sel dom used, once before the
Bush Adm nistration, twice during the years of the
Bush Admnistration, we are left without a legally
clear definition of what voter intimdation anounts
to.

But I'm going to go back for a second.
|"mreally not going to take substantial time here. |
don't like the New Black Panther Party. Huey Newt on
didn't like the New Black Panther Party. You know,
all sorts of stalwart Cvil Rights spokespersons don't
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i ke the New Bl ack Panther Party.

But we cannot pretend that elections are
clean of racial and ethnic tension across the country.
There's not only black-white tension, there is tension
i nvol ving Asians, involving H spanics. There is group

friction wherever we look in Anerica, and it affects

el ections.

And had we turned -- had we had a
statutory report, that subject | would have been all
for it. But it does remain a problem for ne that we

have so narrowWy focused on this one incident, and |
have also, and this is going to be ny |ast statenent,

| also have a real problem with making any anal ogy to

the Jim Crow Sout h. | know that history very, very
wel | .

| am old enough to feel it was just
yest er day. I f ny daughter had not been born in the
sumer of 1964, | would ve been in Mssissippi, and
it's -- | think it does a disservice to -- to the --
to -- to this country to suggest in any way that we

have not made the nobst enornous progress in terns of
race rel ations.

MR BULL: None of us suggested that.

VICE CHAIR THERNSTROM Right, but the
anal ogies to the Jim Crow South are, for that reason,
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troubling to ne. I'll just leave it there.

CHAl RPERSON REYNCLDS: Conmm ssi oner
Ki r sanow?

COW SSI ONER KI RSANOW  No questi ons.

CHAI RPERSON REYNCLDS: Ckay, going down
the list. Conm ssioner Tayl or?

COMM SSI ONER TAYLOR:  None.

CHAI RPERSON REYNCOLDS:  Conmi ssi oner Yaki ?

COW SSI ONER  YAKI : Yes, thank you very
much. One nore quick question to clean up the record.
Aside from what you -- what you witnessed in this
precinct in Philadelphia, do any of you have any
personal know edge that the New Black Panther Party
engaged in any simlar tactics in any other cities?

MR MAURO | do not.

MR HLL: M. Shabazz -- M. Shabazz said
they were, but | didn't see any. No. But if it had
happened in R ttenhouse Square, | bet you we'd have a
different result right now

MR BULL: Only that the Departnent of
Justice lawer warned nme that they had injured New
Yor k pol i cenen.

COW SSI ONER YAKI: Do you know when? D d
t hey say when?

MR BULL: No, no.
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COW SSI ONER YAKI:  Any tine frame?

MR BULL: As | recall, it was two or
three years before when he tal ked to ne.

COW SSI ONER  YAKI : But not -- but not
with regard to this particular --

MR BULL: Oh, no, sir. Absolutely not.

COW SSI ONER YAKI: One other thing that -
- that | just wanted to follow up on sonething that
you said, and it follows up on sonmething that
Conmi ssi oner Gaziano said, when you tal ked about the
[imted nature of the injunction against M. Shabazz.

Are you -- if -- if M. Shabazz and M.
Jackson did not have a night stick with them they'd
nerely been standing there at the polls, would that
have nade a difference in how -- in how you viewed
whet her they were intimdating or not?

MR, BULL: Wl l, obviously, carrying a

weapon nakes you nore intimdating than if you re not

carrying a weapon. |Is that what you nean?
COW SSI ONER YAKI:  Well, |'mjust saying.
Wul d -- absent the weapon, would you consider themto

be intimdating?

MR BULL: In uniform and calling people
crackers and so on? Yes. But not as intimdating.
Qoviously a weapon, carrying a club, is nore
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i ntimdating.

COW SSI ONER YAKI :  What about the uniform
was it that nmade themintimdating?

MR BULL: Wll, it has a history. For
exanple, this is the way paramlitaries dressed in
fascist Italy and Nazi Gernmany, did they not, before
t hose governnents took over. They wore jackboots |ike
t hese gentlenen. They wore caps |ike these gentlenen.
They wore uniforns with their own regalia |like these
gent | enen.

So, this is a pattern and culture that
they're very aware of.

COW SSI ONER YAKI @ Ckay, M. HII?

MR H LL: Yes, w thout a doubt. | nean -

COW SSI ONER YAKI: W thout a doubt?

MR HI LL: W t hout a doubt it's
intimdating. You know, like | said, to ne? No. But
if I"'man older lady or an ol der gentlenman wal ki ng up
to the door? Yes. | nean --

COW SSI ONER YAKI: Sure. Let nme ask the
guestion --

MR BULL: They were called Black Shirts
in former tines.

COW SSIONER YAKI: Let nme -- let nme flip
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the question around. Let's say you went to sone pl ace
in mainline Philadel phia. Say it's like 90 sone
percent white suburb. What -- what if -- scratch
that. That's the wong exanple.

Let's go, for exanple, to Phoeni x,
Arizona. kay, and you have a precinct out in Wstern
Phoeni x, which is 80 percent Latino. |If you saw -- if
you were there as a poll watcher, and there were two
guys, dark suits, dark glasses, with a video canera
and a clipboard, taping and -- taping every single
Latino voter who was going to the polls, would you
call that intimdation or not?

MR H LL: Yes.

COW SSI ONER YAKI: M. Bull?

MR BULL: 1'd have to know nore about the
ci rcunst ances. I nmean are suits you're suggesting
intimdating, such as your dark suit?

COW SSI ONER  YAKI : I'"m just saying dark
suits, dark gl asses.

MR BULL: Dark suits and dark gl asses?

COW SSI ONER  YAKI : Dark suits and dark
gl asses, holding video caneras, and clipboards, and
tapi ng people who were only Latino voters, wal king by
t henf?

MR BULL: I'mreally not sure. 1'd have
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to see that. I think it ~could be seen as
intimdating, but wearing sunglasses in Arizona is not
an unusual manner, and wearing dark suits is not an
unusual manner, and actually --

COW SSI ONER YAKI: Actually, dark suit in
the md day of Arizona would be unusual.

MR, BULL: Yes, but dark suits essentially
could conme out -- they could be |awers or whatever.
Who knows?

COW SSI ONER YAKI:  Now, do you -- do you
-- let nme take a third exanple. And this actually
happened in Phil adel phi a. Dark suits, dark gl asses,
dark van, bl acked out vans, patrolling black
nei ghbor hoods. The peopl e were Caucasian. They woul d
be aggressively questioning people whether they were
registered to vote, or the circunstances of their
vot i ng, intimdated or not? And they had no
identifying, other than --

MR BULL: | don't understand the nature
of these hypot heti cal s.

COW SSI ONER YAKI : It's not a
hypot hetical. It actually happened in Phil adel phi a.

MR BULL: Yes, but in this roomit's a
hypot het i cal .

COMM SSI ONER YAKI :  No.
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MR BULL: You're saying if. Wat is if

but a hypothetical? | mean it's hypothetical. That's
t he point of the word.

COW SSI ONER  YAKI : Vell, but you just
answered with a hypothetical yourself. You said --

MR BULL: I'mtrying to be courteous, but
you're pursuing an artificial |ine of questioning.

COMM SSI ONER  YAKI No, because you said,
M. Bull, with all due respect, you said if there were
ten nenbers of the Black Panther Party |ocked arm in

arm you woul d consider that --

MR BULL: No. That was him | did not
say that. | never used -- the ten was not directed to
ne.

COW SSI ONER YAKI:  Well, then you --

VR, BULL: You're conf usi ng your
Wi t nesses.

COW SSI ONER  YAKI : But you did say that
two woul d?

MR BULL: | did say what?

COW SSI ONER  YAKI : If they -- if they
were there without a night stick, you said they would
still be intimdating?

MR BULL: Yes, but rmuch less so, | would
say. Wuldn't you agree?
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COW SSI ONER YAKI: | don't know.

MR MAURO Conmm ssioner Yaki, | would
only add this, only because | have a little bit of
famliarity with | think an analogist statute here,

t he National Labor Rel ations Act.

COW SSI ONER  YAKI : Yes?

MR,  MAURC Under the Act, there are so
many instances of conduct that can be -- that is
construed as intimdation during the voting process

when t he people vote, and whether they want a union or

not .

COMM SSI ONER YAKI @ Sure.

MR. MAURO Many of the itens that you've
been -- you've been providing by way of illustration

woul d be considered violating Section 8(a)(1l) of the
Nati onal Labor Rel ations Act.

COW SSI ONER YAKI :  Sure.

MR MAURO And this also goes to
Comm ssioner Thernstromis concerns about what s
intimdation under 11(b). Vell, | think what 1is
illumnative is looking at what intimdation is under
the National Labor Relations Act, and it's fair to say
that you can draw an anal ogy because you're talking
about the right to vote, and whether it's to be part
of a union, or not to be part of a union, or to vote
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for whatever candidate is on the ballot.

COMM SSI ONER YAKI : Sur e. No, I
appreciate that. | was just -- it wasn't nean to -- |
j ust was aski ng.

CHAI RPERSON REYNCLDS: Conmi ssi oner  Yaki
t hank you very nuch. Ckay, Conm ssioner Ml endez.

COW SSI ONER MELENDEZ. Yes. Thank you,
M. Chairman. Just one comment or anybody can add to
this. | know that the comment that we weren't really
tal king about intimdation of a voter because we're
not really specific. W don't have a w tness here of
a voter that's saying he was intimdated against. But
then even going to the poll watcher, of which M. Bull
tal ked about, we don't even have that person here, who
woul d speak for hinself.

|"ve heard other people speak on his
behal f that he was shaking in his boots or whatever,
but it would be -- it would ve been great iif we
woul d've had that person here testifying on his own
behal f, since he was the person that was intimdated
agai nst .

MR HLL: M understanding is he lives in
that district.

COW SSI ONER MELENDEZ:  Ri ght.

MR HLL: And testifying in front of this
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Conmi ssion when he lives in that district just didn't
seemto be in his best interests. Now, | don't know
if that's necessarily the case, but that's how it was
conveyed to ne.

COW SSI ONER  MELENDEZ: Unfortunately, in
courts, whether or not you are there to testify really
has a ot to do with whether or not --

MR HI LL: Sure.

COMM SSI ONER  MELENDEZ: Wth this whole
case. So, | just wanted to close with that. Thank
you.

CHAI RPERSON REYNCLDS: Ckay, Comm ssi oner
Heri ot ?

COMM SSI ONER  HERI OT: M. HII, 1 just
wanted to clarify wth regard to the Phoenix
hypot heti cal that Conmm ssioner Yaki used.

MR HLL: R ght.

COW SSIONER HERIOT: Do you regard it as
being equally intimdating to be in a suit wth a
canmera, as with in a paramlitary outfit with a --

MR HILL: No. And that's what's --

COW SSI ONER  HERI OT: Expand on that a
little.

MR HILL: Well, yes, obviously I'm
sitting in a suit right now
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VICE CHAIR THERNSTROM And you | ook

intimdating to ne.
MR HILL: Yes, right.
COMM SSI ONER HERI OT:  But not to ne.

MR, HILL: Arny Infantry, ma'am So,

absol utely not. The way the hypothetical was set up
though, | could see soneone being intimdated, and
agree t hat yes, t hat coul d potentially be

i ntimdating.

COW SSI ONER  HERI OT: So, there may be
ci rcunst ances.

MR HLL: Right. Could be. Wat was not
a hypothetical is the fact that two nen, standing
outside of a polling place in Philadel phia, wearing
paramlitary garb, one of them arnmed wth a weapon
directly in front of a door that people have to pass
by to get into is intimdating to a lot of people.
And | mean we witnessed it personally.

COW SSI ONER HERI OT:  Thank you.

CHAI RPERSON REYNCLDS: Comm ssi oner
Gazi ano?

COW SSI ONER GAZI ANO: | want to thank the
W tnesses again for your patience in testifying and
com ng down today. And | wll state for the record
that both Conm ssioner Yaki and | are also in dark
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suits, and we sonetines say things to each other that
aren't the nost friendly. But | hope | don't
intimdate him And whether he tries or not, he
doesn't intimdate ne.

COW SSI ONER  YAKI : You have never
intimdated me, M. Gazi ano.

COMM SSI ONER - GAZI ANO. Ckay, thank you.
Now, may | ask for a point of personal privilege if we
could take a five mnute break before the next
W t ness?

CHAl RPERSON REYNOLDS: Yes. That's the --
you' ve concluded your questions? Ckay, gentlenen,
thank you very nmuch. Your testinmony is quite
inmportant. We'll take a five-mnute break.

(Wher eupon, the above-entitled matter went
off the record at 12:25 p.m, and resuned at 12:39
p.m)

| X: TESTI MONY OF MR KATSAS

CHAI RPERSON REYNOLDS: Ckay, we're back
fromthe break. W are pleased to have with us today
Gregory Katsas, who is the forner Assistant Attorney
Ceneral at the Departnment of Justice. M. Katsas,
pl ease rai se your right hand. Do you swear and affirm
that the information you' re about to provide is true,
and accurate to the best of your know edge and belief?
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MR KATSAS: | do.

CHAI RPERSON REYNOLDS: Very good. You may

pr oceed.

MR. KATSAS: Thank you, M. Chairman. M
nane is Gegory Katsas. |'ma partner at the law firm
Jones Day. | served in the Justice Departnment between

2001 and 2009. As relevant to this proceeding, |
think ny nost relevant experience was at serving as
Principal Deputy Associate Attorney General, the top
advisor to the Associate Attorney Ceneral, for about
20 nonths, and for about eight nonths, | was the
Acting Associate Attorney General of the United
St at es.

| was not in the Associate's office during
any of the deliberations about this case. So, ny

testinmony doesn't inplicate any privilege issues that

some of ny successors mght have. |'ve submtted
witten testinmony to you. | won't bel abor that.
Just to sunmarize ny conclusions, | was

asked by Chairman Reynolds to opine on the decision
maki ng processes within DQJ, and the level within DQJ
that decisions to file or change course in this case
woul d' ve been nade.

My conclusion was that the decision to
file the case and to change course could not have been
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made bel ow the rank of Assistant Attorney CGeneral for
the Cvil R ghts Dvision, and would have been nade

with at l|east consultation by one of the Departnent

| eadership officers, nost likely the Associate
Attorney Ceneral, if not soneone higher up the chain
t han that.

Wth respect to the nerits of the case, |
was asked to evaluate the conplaint and give an
opi nion on the strength of the case, both in terns of
the decision to file at the outset, and in terns of
the decision to abandon nost of the governnent's
claime in the <case and narrow the requested
i njunction, notw thstanding the default.

| did not have any independent know edge
of facts of the case in the witten testinony that |
gave you. | was asked to assune the truth of the
allegations in the conplaint, which | did, and ny
conclusions were that the conplaint stated a strong
case of voter intimdation against all the defendants,
and that the decision to file was fully justified, and
that the decision to abandon nost of the clains in the
case and narrow the requested injunction was not
justified.

| have -- | was asked to attend the entire
hearing and watch the evidentiary presentation that
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you all had heard. Based on that subm ssion, ny
opinions remain the sane. | ndeed, they are
rei nf or ced. I think the evidence that you' ve adduced

today tends to confirmboth the intimdating nature of
the conduct that took place in Philadel phia, and the
connection between the Philadel phia conduct and the

national party, and |I'm happy to answer any questions.

CHAI RPERSON REYNOLDS: Thank you. Vi ce
Chair Thernstronf

VI CE CHAI R THERNSTROM I'"d like to pass
for the nonent, but reserve the right to cone back.

CHAlI RPERSON REYNCLDS: Very wel | .
Conmi ssi oner Ki r sanow?

COMM SSI ONER  KI RSANOW Thank you, M.
Chairman. M. Katsas, is there a de mnims |evel of
voter intimdation or a nunber of intimdated voters
below which intimdation becones acceptable under
11(b) ?

MR KATSAS: No.

COW SSI ONER  KI RSANOW Is there any
difference, in your mnd, in ternms of whether or not
there may be an actionable case of voter intimdation
under 11(b) if a defendant brandi shes a weapon? In
other words, is a -- is a predicate to 11(b) violation
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a brandi shing of a weapon?

MR, KATSAS:. | think brandishing a weapon
woul d be certainly sufficient to establish
intimdation, but not necessary.

COW SSI ONER KI RSANOW  kay. Is there a
hei ghtened standard at all? There nay not be any case
law with respect to this, but in terns of the manner
in which Justice would assess bringing a conplaint
under 11(b) differ if one of the alleged defendants
was a credentialed poll watcher? Is he held to a
hei ght ened st andar d?

MR. KATSAS. | -- ny instinct is that if -
- | don't think that nakes any difference on the |aw
in ternms of Justice assessing the seriousness of the
vi ol ati on. If it makes any difference at all, ny
instinct is it would nake it worse. Because here's --
on your question, here is sonmeone charged wth
furthering the integrity of the process who is
betrayi ng that charge.

COW SSI ONER KIRSANOW I n this particular
case, DQJ decided not to pursue the case any further
and indeed dismssed the charges after there was a
default entered. If there is a default entered, is
there anything to preclude DQJ from nonetheless
proceedi ng forward in discovery, and maybe then filing
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under Rule 56, or for going for a full blown trial?

MR KATSAS: | don't think so, but | think
the ordinary course would be to do exactly what the
Departnment did with respect to M nister Shabazz, which
is seek a default judgment on the ground that there's
a facially valid conplaint, and the defendants have
chosen not to contest it. But | think as a |esser
alternative to that, | think they could pursue the
ot her options that you nentioned.

COW SSI ONER  KI RSANOW And just as a
final matter, this should not be held against M.
Katsas, but for M. Katsas' argunent at the DC
Circuit, | probably would not be sitting here today.

MR KATSAS: Brings back sone fond
nmenori es.

CHAI RPERSON REYNOLDS: M. Taylor?

COW SSI ONER  TAYLOR: M. Katsas, ny
guestions relate to your view of the Comm ssion and
the types of questions we have asked of this process.
As a forner prosecutor, you have an appreciation of
the fact that the public wll often ask questions
about prosecutorial discretion, internal process, et
cetera.

W have a unique roll to play, obviously,
but 1'd like you to coment, if you could, on the
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types of questions we have asked. Putting yourself
back inside the Departnment for a nonent, and try to
shed sone |ight on both the process and our role in it
if you woul d.

MR, KATSAS: | guess I'm not frankly an
expert on the charge and role of this Conm ssion, but
let me -- if it's responsive, let ne --

COW SSI ONER TAYLOR: O generally would
be fine.

MR. KATSAS. Let nme try to sort of address
how I think the questions would have played out within
the Departnent for people who were charged wth
enforcing this statute.

kay, so the first question obviously is
is this a neritorious case or not? And it seens to ne
the answer to that question, either based on the
all egations in the conplaint or based on the evidence
that you saw today, would be yes. And then the
gquestion would be, well, is there sone discretionary
reason not to bring this case?

| would think the answer to that question
woul d be no. This seens like a particularly -- it
seens like a fairly clear case of intimdation. | t
seens like a case that is plausibly linked up to the
br oader agenda of a national entity.
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| don't know of any other cases that the
Cvil Rghts Dvision wuld have had to forego in

order to bring this case. So, there doesn't seem to

be an issue of scarce resources. The conplaint -- the
i nvestment of resources was pretty limted. It's a
ni ne-page conplaint. 1t seens like it would have been

a fairly easy case to prosecute.

So, for all of those reasons, | think the
decision to go forward at the outset was perfectly
justified. Now, let's talk about what | view as the
very different decision whether to abandon the case,
or large parts of the case, m d-course.

| think there is a strong tradition within
the Justice Departnent recognized by career enployees
and responsible political appointees of both sides,
both parties, that there is a sort of tradition of
stare decisis within the Departnment as it were, of not
changing course in the mddle of a case.

The decision to abandon a case that was
filed should be a harder one than the decision to
bring the case in the first instance. | can't think
of anything that would have made the case weaker and
indeed this was a default. So, it's not a situation
where the governnent brings a claimin good faith, and
then the Ilitigation goes badly, and the position
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erodes, and they abandon a claimfor that reason.

| would think the case for the governnent
was no weaker when they abandoned it, where the only
intervening event was a default of the defendants,
than it was at the outset of the case.

So, there is no good reason apparent to ne
for why the case woul d' ve been abandoned.

COW SSI ONER  KI RSANOW Dd you -- one
final question. Could --

MR KATSAS: Abandoned in substanti al
part.

COMM SSI ONER TAYLOR: Coul d you shed sone
light on the | ack of cases brought under 11(b)? W' ve
heard the fact that there are only a couple of cases
brought under that section. Could you shed sone |ight
on that?

MR KATSAS: | really think the short
answer is no. I was struck in just doing sone very
quick research in preparing for ny testinony at how
few cases there are.

| would think that the absence of a |ot of
prior enforcenent, if it affected this decision one
way or the other, would have cut in favor of enforcing
because the voter intimdation is presumably a serious
concern of the Departnent, and here was a pretty clear
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case of it that's caught on vi deot ape.

| would think that this is a pretty good
case where you would want to ranp up enforcenent.

COW SSI ONER TAYLOR:  Thank you.

CHAlI RPERSON REYNCLDS: Conmi ssi oner Yaki ?

COW SSI ONER  YAKI : Thank you. ' m
getting the hang of this round-by-round thing. ['"'m
only asking one question, and then I'll just keep on

goi ng through the rounds. You said that this would --
just based on your thinking of this, this would not
have been an issue of scarce resources. This was
relatively easy to deal wth.

MR KATSAS: Right.

COW SSI ONER  YAKI : Wiy would you ever
abandon course? You were at the Justice Departnent
for along tinme, eight years.

MR KATSAS: Yes.

COW SSI ONER YAKI : Approxi mat el y,
correct?

MR KATSAS: Yes.

COW SSI ONER  YAKI : Can you give -- can
you tell me were there not instances during that tine
period where Justice Departnent abandoned litigation
in major civil cases during that period of tine?

MR, KATSAS: | can't think of a single
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case where we did. Now, let ne -- let nme be clear
about sonething. M initial five or six years were on
the appellate staff of the Cvil D vision. So, until
2006, | would have had scant know edge of anything
outside that --

COW SSI ONER YAKI @ Ckay.

MR KATSAS: Wthin that universe, | can
tell you that -- and | would ve been the official
responsi ble for defining the governnment position. I
can tell you with confidence that at the begi nning of
the Bush Admnistration, | never once reversed a
position in a pending case taken by the prior
adm ni strati on.

COW SSI ONER YAKI: Sure. But you were in
t he appel l ate division, correct?

MR KATSAS: Correct.

COW SSI ONER  YAKI : The reason | ask is
that -- is that | seem to recall on nore than one
occasion that there were pending investigations,
pending -- nmany sort of ongoing proceedings in which

the Bush Administration did reverse course from the

Cinton Admnistration. Not at the appellate |evel,
but everything is kind of cooked. | would agree at
t hat point.

But in -- but in the ground war litigation
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phase, | do seemto recall that, and that's actually
nore applicable, wouldn't you say, than what you're
tal ki ng about at the appellate |evel?

MR, KATSAS: Now, when | say change in a
pendi ng case, with respect in nmy experience at civil
appellant, what | nean is there's an appeal pending
the day | conme in the door.

COW SSI ONER YAKI :  Sure.

MR. KATSAS. | reach a judgnent that, gee,
this isn't the position |I would ve taken, and | go to
the appellate court and say basically, "Never mnd."

COW SSI ONER YAKI :  Ri ght.

MR. KATSAS. That seens to ne anal ogous to
what we have here. It's different fromthe case where
a prior admnistration takes a position in a trial
court, loses and then the new admnistration has to
make a decision whether or not to take an appeal. I
think a new admi nistration --

COMM SSI ONER  YAKI : On the other hand,
woul dn't you also say that in a default judgnent,
there is no -- at that point, there really is no
i nvestigation, no discovery, no reexam nation of facts
that mght've gone at that point? And wouldn't you
say that that's a slightly different situation than a
fully litigated and cooked appeal that you're talking
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about ?

MR KATSAS: Sure. But to ne, the default
nature of this case cuts even nore strongly against
changi ng course because the governnent, | assunme, did
what every ethical |awer plaintiff side has to do,
which is establish a factual basis for the allegations
made in the conplaint when they nmade them and not hi ng
woul d have happened. There's no action-forcing event
like adversary litigation to have the governnent
reassess that position.

COW SSI ONER YAKI:  And you find that nore
egregious than, say, an expenditure of mllions of
dol lars of governnent discovery and tinme on a case,
and then abruptly dropping it?

MR. KATSAS: Not saying it's -- |'m saying
it's unusual. More egregi ous? They're different
si tuati ons.

COW SSI ONER YAKI :  Sure.

MR KATSAS: In -- in your hypothetica
case, the concern would be on the one hand it m ght be
a worse case because the governnent has invested a | ot
nore resources. On the other hand, it mght be a |ess
bad case because in the course of adversary testing,
the government's initial position mght have been
eroded with further factual devel opnents.
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So, it just strikes nme that there are
di fferent considerations in the two kinds of cases.

COW SSI ONER YAKI:  Well, I'mgoing to |et
go, but we'll follow up on that.

MR, KATSAS: (kay.

CHAlI RPERSON REYNCLDS: Ckay, Comm ssi oner

Mel endez?

COW SSI ONER  MELENDEZ: Thank you, M.
Kat sas. Just one question. What's your opinion as
far as the -- there were four parts to this that --

MR KATSAS: Four defendants?

COW SSI ONER  MELENDEZ: Four defendants,
and only one was basically uphel d.

MR, KATSAS: (ne was pursued.

COW SSI ONER MELENDEZ: |s that because in
your opinion it's because there was a weapon used?

The ni ght sti ck.

MR KATSAS: | don't know what the
reasoning of DQJ was. That's the nost plausible
expl anati on. To me, it is not -- it is not a very

convi ncing ground for distinguishing between the two
def endants who were on the scene.

COMM SSI ONER  MELENDEZ: So, but if there
was not a weapon used, then it would -- it would seem
that all four would ve been the sane situation, since
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there were two basically that were -- two people that
were at the polling place. So, | can't differentiate
between those two people as far as one having the
weapon, the night stick, and the other not, it just
seened to nost ordinary people that if it wasn't for
the night stick, everybody would ve been basically
di sm ssed.

MR KATSAS: That's probably right if
you're asking nme for --

COW SSI ONER MELENDEZ:  Just your opi ni on

MR KATSAS: -- DA -- | mean ny opinion
is that the night stick shouldn't nake a difference in
the treatnment of the defendants for two reasons. One,

the sumtotal of the acts of the two def endants, m nus

the night stick, still would have anobunted to an
actionable case of intimdation. That's ny first
poi nt .

M/ second point is that the two defendants
at the scene were acting in concert together, so, it
is perfectly fair to attribute the acts of the one to
t he ot her.

COW SSI ONER MELENDEZ: Ckay, thank you.

CHAlI RPERSON REYNOLDS: Vi ce Chai r
Ther nst r on®?

COMM SSI ONER GAZI ANO No, no.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

157
VI CE CHAI R THERNSTROM | pass.

CHAl RPERSON REYNOLDS: | told Vice Chair
Thernstrom that she would go after Conmm ssioner
Mel endez. There is no harm

COMM SSI ONER  GAZI ANO. There is, but 1'l]
yi el d.

CHAI RPERSON  REYNCLDS: Thank you very
much, Vice Chair Thernstrom

VI CE CHAIR THERNSTROM And | thank you
al so. By the way, a good pal of mne, who |I've worked
with closely on voting rights issues, is at Jones Day,
and sonebody I'mrecently very nmuch in touch with over
t he Kinston case, Mke Carvin.

MR KATSAS: Pal of mne, too.

VICE CHAIR THERNSTROM Yes, |'m sure.
Look, two things. One, 1've focused here. | don't
know, have you been here all norning?

MR KATSAS: Yes.

VI CE CHAI R THERNSTROM  Ckay, |'ve focused
here sonmewhat on the question of the legal definition
of 11(b), in part because | arrived at the Conm ssion
just in time for the 2001 hearings in Florida. The
gquestion of black disfranchisenent in Florida in the
2000 el ections.

And there were nmany charges of voter
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intimdation that were floated at the tinme that were
cont est ed. | mean there were differing views on
whether it anounted to what happened that police cars
had parked at certain spots not far from a polling
place, and so forth, whether anounted to voter
i ntimdation. And there's nothing unique about
Fl ori da. I mean this conversation occurs repeatedly
across the country because there's this huge spectrum
of events that one can |abel voter intimdation or
not .

And so, | ama bit troubled by -- by the
absence of a typed definition, |legal definition,
rat her than a common sense one here, and | wondered if
you had any thoughts. And the other question | have:
again, do you have any thoughts? This sparse record
of the enforcenent of -- of 11(b) has neant it is a
nost mnor provision of the Voting Rights Act. | nean
|'ve witten two books on this statute, and | haven't
mentioned 11(b) in either one of them because it's
played such a small role under Denocratic and
Republ i can adm ni strati ons.

I nmean one case before the Bush
Adm nistration, two during the Bush years. Got any
t houghts on that? So, two questions. Got any
t hought s on?
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MR KATSAS: "1l try my best. On the

guestion of standards, the case law is sparse, but it
is not entirely wthout guidance. There are cases
that say the provision should be construed broadly
rather than narrowy. There are cases that say you
don't need a subjective intent on the part of the
per petrator.

There are cases that say consistent wth
that, you neasure intimdation by the response of a
reasonabl e voter or poll watcher. And there is a
general legal principle that if you have -- you have a
somewhat open ended standard, you don't necessarily
need a precedent on all fours with the facts of your
case in order to figure out whether the standard
appl i es.

Now, | have no doubt that there are many
debat abl e cases, whether sonething would or would not
constitute voter intimdation, and | have no doubt
that in a close and debatable case, there could be a
proper exercise of enforcenent discretion to say,
"It's a close case. W haven't enforced this statute
very rmuch. There's kind of a rule of lenity
principle, even in a civil injunction context."

That would be a responsible decision.
This, | have to say, does not strike nme as a close
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case for all of the reasons that -- that you heard
bef or e.

On the question -- on your second question
about the relationship of Section 11(b) to the Voting
Rights Act nore broadly, and DQJ)'s enforcenent
history, I'm not sure | can shed nmuch light on that.
| haven't |looked at that in preparation for being
her e. Just for what it's worth, I wll give ny gut
reaction that Section 11(b), whatever its enforcenent
history in the past, seens to be directed at a fairly
serious problem which is voter intimdation

| don't think anyone would deny that
that's a mnor problem and that is the evil against
which this statute is directed.

CHAI RPERSON REYNCLDS: Ckay, Comm ssi oner

Heri ot ?

COW SSIONER HERIOT: | think | pass.

CHAlI RPERSON REYNCLDS: Conmm ssi oner
Gazi ano.

COW SSI ONER  GAZI ANO | may -- if it's
all right with you -- first of all, thank you for your

witten and oral testinony. Your witten testinony is

very well done, and | think very helpful to the
Comm ssion. | hope you can remain with us for a round
or two because | have a few -- | don't know where to
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begi n exactly.

| don't know if you're aware, so tell ne
if you are aware, that there is a crimnal provision,
18 USC Section 245(b), that nmkes it a crine to,
“"Interfere or intimdate or interfere.” And that's --
"1l paraphrase. A voter or a poll watcher. Are you
aware of that crimnal provision?

MR KATSAS: I'm aware that there are
parallel crimnal provisions. |'mnot aware with the
specific cites and exact statutes.

COMM SSI ONER GAZI ANO. You may or may not.
You don't have to trust nme on ny quote. But entered
into evidence today were the depositions or attenpted
depositions of M. King Samr Shabazz and Jerry
Jackson, in which they pled the Fifth Amendnent to --
to refuse to answer our questions.

G ven your know edge  of the Fifth
Amendnent right, can you assert the Fifth Amendnent
right nerely to avoid answering questions of a federal
agency in a civil matter? Can you invoke the Fifth in
a civil action?

MR KATSAS. You can invoke the Fifth in a
civil action, but only --

COMM SSI ONER  GAZI ANC, But only out of
fear?
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MR, KATSAS: But only out of fear of

crimnal exposure.

COW SSI ONER  GAZI ANO So, rightfully
invoke the Fifth? These defendants, and maybe they
didn't understand this, but to rightfully invoke the
Fifth, they believe that their answers in our

i nvestigation or t hat t he facts t hat we're

investigating mght give rise to crimnal liability.
MR KATSAS. | think that's right.
COW SSI ONER  GAZI ANO, Ckay, separate

same |ine. View ng the YouTube and the other facts,
do you think that there was at |east possible grounds
on the facts of this case for the Departnment to have
at |l east considered a crimnal investigation?

MR. KATSAS: Can you read the statute back
to ne?

COW SSI ONER GAZIANO It is a crine to --
and | only have a portion of it. | don't have it with
nme. Quote, "Intimdate or interfere with." End
quote, and that's the only portion |I have. "A person
attenpting to vote or a poll watcher."

MR KATSAS: | would think that -- | would
think that they faced the possibility of crimnal
exposure.

COMM SSI ONER - GAZI ANC, Yes. So, that's
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why | seemto agree with you. | don't know what all
this talk is of -- of 11(b) not being often invoked.
This was a rather outrageous factual pattern, woul dn't
you agree?

MR KATSAS: Yes.

COW SSI ONER GAZI AN (Ckay, now, with --

VICE CHAIR THERNSTROM But the Justice
Departnent --

COW SSI ONER  GAZI ANO. ['m in ny first
round. 1'd like to concentrate on sone of the points
in your witten statenent regarding the dismssal.
You said Ofice of Associate Attorney GCeneral would
have definitely had to play a bigger role. Here's one
guot e. Speaking of the dismssal, you said, "They
anounted to nothing less than a decision by DQJ,
following a change in presidential admnistrations to
reverse legal positions asserted in a pending case."

"Such reversals are extrenely rare, and
for good reason. They inevitably undermne DQJ's
credibility with the courts, and they inevitably raise
suspicion that DQJ's litigating position nmay be
i nfluenced by political considerations.”

That kind of speaks for itself, but do you
have any elaboration on whether that factor was an
additional reason not to dismss the suit from the
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Departnent's Institutional standpoint?

MR KATSAS: At a mnimum | think those
consi derations would counsel the Departnment to be very
careful before it dismssed the suit. And if it were
going to dismss the suit, to have a pretty plausible
non-political explanation that it was willing and able
to publicly articulate and stand behi nd.

COW SSI ONER GAZIANG  And if they didn't
articulate a plausible and credible explanation, do
you think reasonable people would draw the negative
inference that -- that you're saying is at risk?

MR, KATSAS: | think many people woul d.
"' m not prepared to reach that conclusion nyself. But
when you serve in a leadership office like the
Associ ate Attorney Ceneral's, part of your job is to
avoid political messes for your departnment and your
adm ni strati on.

| would think that they should' ve been
pretty careful with this one.

COMM SSI ONER  GAZI ANG. Ri ght. You also
point out in your witten testinony, "Mreover," |I'm
guoting you now. "Moreover, the New Bl ack Panther
Party had endorsed President Ghama in the 2008
El ection, and M. Jackson, during the events at issue,
apparently was a registered poll watcher for the
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Denocratic Party.” Wiy is that rel evant?

CHAlI RPERSON REYNOLDS: Last question.

COW SSI ONER GAZI AN  Ckay. Wiy is that
rel evant ?

MR. KATSAS. Froma Departnent -- fromthe
Departnment's perspective, it's relevant because it
woul d have been quite foreseeable to them given
everything that happened, and given the politics that
if they changed course, there would be the kind of
controversy that followed. And when you're in a
situation like that, you want to be very careful to
make sure that all of your decisions are fully
justified on fair, neutral grounds.

COW SSI ONER GAZI ANO  Thank you

CHAlI RPERSON REYNOLDS: Ckay. Vice Chair

Ther nst r on?

VICE CHAIR THERNSTROM Conmi ssi oner
Gaziano, just -- I'mslightly puzzled by your -- you
said, well, you're puzzled why it has been repeatedly

noted, especially by ne, that 11(b) has so far
i nvol ved only three cases, and not four decades of --
since the passage of the Voting R ghts Act.

But there was a crimnal potential basis
for bringing crimnal charges, but the Justice
Departnment did not bring crimnal charges, so that
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issue is not before us, it seens to ne. For what ever

reasons, t hat crim nal statute, t hat crimna
provision, was not -- was not used. And that's
anot her question we'll never get the answer to, you

know, the why question, but | think it's irrelevant to

our inquiry.

CHAlI RPERSON REYNCLDS: Comm ssi oner
Gazi ano?

COW SSI ONER GAZI ANO:  If the facts of the
case would give rise to a former official like this,
and to -- to us; potential crimnal violations it

seens to ne, potentially nore inportant to maintain
the lesser suit than an anbi guous close case under
11(b) al one.

VI CE CHAI R THERNSTROM Wll, but this is

the Obama Justice Departnent, and it didn't bring a

crimnal -- it didn't bring crimnal charges.
COW SSI ONER GAZI ANO | understand, but
think it's -- the egregiousness of the conduct should

certainly affect the decision to nmaintain the civi

action. And if -- and if the Departnent has two
slings inits quiver, or two arrows in its quiver, and
it -- and it said that, you know, "Trust us. W could
use both, but we're going to use one." It's nore --
it underm nes respect for the rule of |aw even nore
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that it doesn't use either of those arrows.

VICE CHAIR THERNSTROM | don't see the
logic, but that's all right.

CHAlI RPERSON REYNCLDS: Conmmi ssi on
Ki r sanow?

COW SSI ONER KI RSANOW  One question. You
may have seen, if you were here, in the video, that
police had arrived on the scene. Apparently they
declined to either renove the individuals from the
polling place, or to arrest them Is that in any
respect relevant to the decision to DQJ not to file --
or not to pursue default judgnent in a civil action of
11(b)?

MR KATSAS: | don't think so because the
police -- the local police would not have been charged
with enforcing this federal statute, and whatever
state and local laws they were enforcing would ve
rai sed separate issues.

COMM SSI ONER  KI RSANOW Thank you. No
further questions, M. Chairman.

CHAl RPERSON REYNCLDS: Conmm ssi oner
Tayl or ?

COMM SSI ONER TAYLOR:  None.

CHAI RPERSON REYNCOLDS:  Conmi ssi oner Yaki ?

COW SSI ONER  YAKI : Yes. Next question
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round two. You were, again, at the Justice Depart nent
a very long tine. [|I'mwondering if you're at liberty
to comment on -- on Attorney GCeneral Mikasey's
referral to OPR of the US Attorney and CGvil Rights
Di vision politicization issues?

MR, KATSAS: I"m just not famliar wth
those issues. I didn't work on them in the
Departnent. So, | don't --

COW SSI ONER YAKI:  You're unfamliar with
the findings of -- of the report?

MR KATSAS: |"m generally famliar. I
had no official-capacity involvenent.

COW SSI ONER  YAKI : Wuld it -- would it
have -- well, let nme ask you this question. dven the
findings regarding the report t hat there was
subst anti al politicization in t he hiring and
assignnent of attorneys wthin the Gdvil Rights
Division of the Justice Departnment during the certain
portion of the -- of the Bush Adm nistration, does
that not give you sone pause as to whether or not the
incomng admnistration had a right to review
deci sions nmade by that previous Gvil Rights D vision?

MR KATSAS: Well, they had a right. I
guess -- | nmean | start wth -- | start with the case,
and | see what seens on the face of it a strong
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conpl ai nt . W' ve heard here evidence that tends to
corroborate the allegations in the conplaint. | would
think that the Justice Departnent had at |east sone of
that evidence in its files.

COW SSI ONER  YAKI : But let ne ask you
this. To ne, the evidence that has been presented
today, such as it is, and soneone said we weren't
relitigating this, and | tend to disagree because
that's exactly what we've been doing all day today,
goes | think very strongly against M. Shabazz.

M. Jackson, |I'm not prepared to nake a
comment one way or the other, but clearly in terns of

sonme of the conduct and statenents, M. Shabazz was --

was out there. But this -- this case was not sinply
about M. Shabazz and M. Jackson. It was al so about
a national organization by a -- by a nationa

def endant based in another city.

So, ny question -- ny question really -- |1
mean are you telling ne that -- that if you were -- if
you went into a departnent that you -- that a neutra

body, OPR, had said was rife with politicization that
hires and assignments had been made based on political
| oyalty, your -- your willingness to be on their team
or not with regard to your political and ideol ogica
vi ewpoi nts, that you -- it would not cross your mnd
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perhaps to take a |look at sone of the petitions that
t hey had nmade if you were incom ng?

Forget if it's left or right. Just say
you're the new guy comng in, Assistant Attorney
Ceneral Katsas, into a situation where you know this
departnent has had an OPR review that goes, "Things
were not going on very well in this departnent.
Deci sions were being made that had nothing to do with

nmerit; had nothing to do with the integrity of the

di vision." Are you saying to nme it would still be
hands off entirely on -- on this case or any other
case?

MR KATSAS: No. | nmean look, it's never
hands off entirely. In terns of the significance of
the OPR report, with respect to this case, | would
think there -- there may be -- now he's after ne.

Look, if OPR reached an adverse concl usion
about the conpetence or integrity of the specific
| awyers on that case, maybe it would have rel evance
and counsel the kind of fresh |ook you' re suggesting.
To ny know edge, OPR did not make such fi ndings.

So, if you' re suggesting that based on
either generalized concerns about politicization, or
findings about other enployees in the Departnent,
woul d that strongly support a de novo consideration of
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this issue? | think the answer to that question is
no.

COMM SSI ONER YAKI Ckay, 1'Il follow up.
My time is up.

CHAlI RPERSON REYNCLDS: Ckay, Comm ssi oner
Mel endez?

COMM SSI ONER  VELENDEZ: | didn't have
anyt hi ng.

CHAI RPERSON REYNOLDS: Al right. That

was our second round?

COW SSI ONER  YAKI : No. Conmm ssi oner
Heri ot .

CHAl RPERSON REYNCLDS: Pl ease don't take
it personally. | apologize. Conmm ssioner Heriot?

COW SSI ONER HERI OT: It's okay because |
am goi ng to pass anyway. | do, however, just want to
clarify the record. There are going to be stray
statenments about sonme creature. There's a housefly
that is overly friendly. So, anyone reading this

transcript in the future will understand that.
COW SSI ONER  YAKI : May | correct? It is
a |large housefly. It's the 747 of houseflies flying
around.
CHAl RPERSON REYNOLDS:  Thank you for that
clarification. Conm ssioner CGaziano?
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COW SSI ONER GAZI ANO  Yes. This may help

pick up the line of questioning | was on. It seens to
me American people, or citizens of any nations respect
for the rule of law has to be cultivated by a |ong
train of proper enforcenent of -- of the law by public
officials. But would you agree with ne that it could
be undermned nore rapidly by perhaps even a single,
wrongful but notorious action?

MR KATSAS: Sure.

COMM SSI ONER  GAZI ANC, So, it's -- so,
i ndi vidual actions that are -- that are open notorious
wel | known have a greater inpact. The inplications of
them are -- are broader than even a train of rightful
conduct .

MR KATSAS. Qher things equal, yes.

COW SSI ONER  GAZI ANC, kay. So, is it
worse -- if -- if you think the suit should not have
been dism ssed, and that's been your witten and oral
testinony, is it worse for the governnent to have
said, "Well, these were 11(b) violations by all four
defendants. But we just don't want to spend any nore
noney on them and it's cheaper if we just get a
j udgnent agai nst the nost flagrant of them"”

O, is it wrse for them to maintain to
the public and to the Conmission and to nenbers of
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Congress that, "No, those three other defendants did
not violate 11(b). W could not -- it was inproper to
mai ntain a case against them"

MR KATSAS: | think the latter position
i s untenabl e.

COWM SSI ONER GAZI ANO  And why is that?

MR KATSAS: Well, for the reasons |'ve
said. | nean you saw -- you saw the video tapes. The
two defendants at the scene in Philadelphia were
acting in concert, wearing mlitary uniforns,
stationed right in front of the entrance, within arnis
length of people who had to enter, hurling racial
insults at people, and one of the two had a weapon.
That seens |ike a pretty clear case.

COW SSI ONER GAZI ANO  So, it's --

MR KATSAS: And as to the -- as to the
national party, sone of the videotape evidence that
you presented suggests that these defendants were
acting pursuant to the national party and consistent
with its broader agenda of racial antagonism

COMM SSI ONER GAZIANO  So -- and 1'Il get
to that. I'mglad you nentioned it. But | just want
to talk about this one point. So, it's bad enough for
the Departnment to take a wongful dismssal with all
these political overtones that you' ve nentioned, and
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give no reason, or to give a reason that it didn't
want to spend any nore noney, but that it's nore
harnful to the public's respect for the rule of law if
it maintains wongfully that the law cannot reach
t hose i ndi vi dual s?

MR, KATSAS: | suppose. | think none of
t hose are ideal .

COMM SSI ONER  GAZI ANO. Certainly. Let me
ask you about the First Amendnent defense that seens
to be raised in sone of the responses from the
Department of Justice. You -- in your witten
testinony, you said that a First Anmendnent defense
woul d not have been able to be invoked on behalf --
can you explain that?

MR, KATSAS: Sure. | have two basic
reasons for that conclusion. One is that there's no
First Amendnent right to intimdate people anywhere at
any tine. And two, particularly with respect to
polling places on Election Day, the governnent
interests in ensuring easy access to the polls and
preventing voter intimdation are so strong that the
Suprene Court upheld a statute prohibiting all
election related speech within a 100-foot area of a --
of a polling place.

So, here, you have both conduct that is
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intimdating and the particularly sensitive tine and
pl ace of the entrance to the polling place on El ection
Day. To say that there's a First Amendnent right to

intimdate voters at that tinme and place seens to ne -

COW SSI ONER  GAZI ANO Wll, let me just
ask a quick question. M -- so, for these
individuals, if you -- who wore the paramlitary

uniform and engaged in racial slurs, and one of them
had a billy club, the original injunction that was
dropped that included a prohibition that they not
appear at the polls, at least these individuals who
violated the Voting R ghts Act, not appear at the
polls wearing the paramlitary uniform

Do you think that that part of the
ori gi nal injunction would ve or could've been
sust ai ned?

CHAlI RPERSON REYNOLDS: Last question.

COW SSI ONER GAZI ANO  Yes.

MR KATSAS: I think it could ve been
sustai ned because the original injunction spoke of
wearing uniforns, but in the course of a depl oynent.

COW SSI ONER GAZI ANO  Sure.

MR KATSAS: And | think the word
depl oynent sort of captures the idea of going to the
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polling station, and in concert standing guard as if
in mlitary display. That seens to be -- that seens
to be clearly defensible and quite different from an
injunction that would ve just -- just prohibited
not hing nore than wearing particul ar cl ot hes.

COW SSI ONER GAZI ANO  Thank you.

CHAI RPERSON REYNOLDS: Thank you.
Conmi ssi oners, do we need anot her round?

COMM SSI ONER KI RSANOWN  Yes.

CHAI RPERSON  REYNCLDS: Ckay, Vice Chair
Ther nst r on®?

VI CE CHAI R THERNSTROM No, I'm taking a
pass.

CHAI RPERSON  REYNCLDS: A pass, okay.
Conmmi ssi oner Ki r sanow?

COMM SSI ONER  KI RSANOW Yes, M. Katsas,
there is ongoing an OPR investigation related to the
di sposition of this matter. At the outset of the
Conm ssion's investigation of this matter, and also
that of Congressman Wl f, DQJ responded to inquiries
by indicating that there was an ongoing OPR
i nvestigation.

At the conclusion of such investigation,
are you aware of any privileges that would attach to
any of the evidence that was considered or adduced
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during the course of such investigation, and if so,
that would preclude the release of any information
related to the investigation? And if so, what are
t hose privileges, and who has the privil ege?

MR,  KATSAS: Al right, the evidence
submtted to OPR?

COW SSI ONER KI RSANOW  Yes, the evidence
and the -- the deliberative process that OPR engages
in.

MR KATSAS: Yes. | don't think that the
nmere fact of submssion to OPR would itself create a
privilege that would extend past the life of the OPR
i nvestigation. | do think that much of the evidence
likely to have been submtted to OPR would have
invol ved internal deliberations within the Departnent,
and that evidence probably would be subject to sone
formof DQJ's deliberative process privil ege.

| assume -- correct me if |I'm wong, |
assunme that you all stand on the sane footing vis a
vis the Departnent as Congress. And if that's true,
then there woul d presumably have to be sonme process of
negotiation to work out the conpeting clains of
del i berative process on the one hand. And | agree
wi th what Conm ssioner Thernstrom said earlier: that
those are inportant, but to bal ance those deliberative
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process claims on the one hand with your statutory
authority to investigate on the other hand.

COW SSI ONER KI RSANOW  Who wi thin DQJ, or
is it the client, the President of the United States,
or who woul d i nvoke the privil ege?

MR KATSAS: Probably not the President
because there's a distinction in the |aw between the
presi denti al conmuni cat i ons privil ege for t he
President and his immedi ate advisors and deliberative
process, which is typically the less absolute
privilege that governs those of us who served in
agencies in |l ower ranking positions.

On the question of who invokes it, | don't
know. Probably officially the attorney general, but
ny instinct is that the authority to invoke it would
be del egabl e, and probably has been del egat ed.

COWM SSI ONER  KI RSANOW Aside from the
del i berative process privilege, would then any other
privilege be the executive privilege?

MR KATSAS: Del i berative process is a
subspeci es of executive privilege.

COW SSI ONER KI RSANOW  I's there an over-
arching executive privilege that could be invoked at
the conclusion of this, outside of the deliberative
process?
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MR KATSAS: If there is -- executive

privilege has two conponents. Del i berative process
privilege, which would cover internal deliberations
wi thin DQJ and a presi denti al communi cat i ons
privil ege, whi ch woul d cover any possi bl e
communi cations about this matter involving either the
President or the President's imediate advisors
soliciting informati on on his behalf.

COMM SSI ONER  KI RSANOW Thank you. No
further questions.

CHAI RPERSON REYNCLDS: Ckay, Comm ssi oner
Tayl or ?

COW SSI ONER TAYLOR: | have no further
guesti ons?

CHAI RPERSON REYNCOLDS:  Conmi ssi oner Yaki ?

COW SSI ONER YAKI:  Ding round three. M.
Katsas, would it be fair to say that your know edge of
the Cvil Rghts Dvision during your tenure at
Justice is pretty thin?

MR KATSAS. It would be fair to say that
ny knowl edge of the Gvil Rights D vision was acquired
primarily during ny vyear-and-a-half plus in the
Associate Attorney Ceneral's office, and the -- and
that the degree of intensiveness of review that one
can conduct from the associate's office about what a
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litigating division is doing is limted.

COW SSI ONER YAKI: So, it's pretty thin?

VR, KATSAS: That has a pejorative
connotation that I -- | mght want to resist.

COW SSI ONER  YAKI : Vell, the reason |I'm
asking --

MR KATSAS: It's less extensive than,
say, an Assistant Attorney GCeneral for the Guvil
Division -- for the CGvil R ghts D vision.

COW SSI ONER  YAKI : But for exanple, you
woul d not -- you would not know for exanple whether or
why Cvil Rghts Dwvision decided to turn down
potential 11(b) cases, and you would never -- it would
never cross your desk?

MR KATSAS: It may have. In theory, it
coul d" ve conme up to the associate's office while I was
in the associate's office. But in fact, it didn't.

COW SSI ONER  YAKI : But only during that
time period?

MR KATSAS: Yes.

COW SSI ONER  YAKI : And what tine period
was that agai n?

MR, KATSAS: Let's see. August of 2006
until April of 2008, plus or mnus a nonth.

COW SSI ONER  YAKI : The reason | ask you
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that is the statenent by one of the Comm ssioners was
kind of startling in terns of talking about how a
single instance can -- can be in an of itself
gal vani zing. Although, | think to nyself that this is
hardly -- hardly rise to the level of an Adam WAl sh or

and Anber Hagerman in terns of its inportance.

But nevertheless, that being -- that being
the case, | know of at least three different -- three
different incidents that were -- four that were
brought up to the -- to the -- to the Justice

Departnent and for which we have yet to hear anything
with regard to why or what their disposition was.

One involved two instances during the 2006
national election <cycle, where one congressiona
candidate in Orange County sent out a letter to 14,000
regi stered Latino voters. Perhaps you're famliar
with that case?

MR KATSAS: Only in very general terns.
I"'mfamliar with the allegations.

COW SSI ONER YAKI:  And -- and then there
was the -- then during also that election, there were
all egations in Tucson, Arizona, involving people who
wore dark clothing, their own hand nade badges, not
unl i ke other people who may wear handnmade -- or design
their enblemw th an open handgun in a hol ster, asking
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only Lati no voters per sonal i nformation and
vi deot api ng t hem

You don't recall that comng up to you for
-- for decision or review, do you?

MR KATSAS: No.

COMM SSI ONER  YAKI Al right. I n 2008,
do you recall whether or not it was referred to you
that a private investigator in New Mexico was visiting
the homes of newy registered Latino voters, telling
them that they could not vote; that they were here
illegally and he would report them to the INS, Dd
t hat ever conme up to your attention?

MR KATSAS: Not that | recall.

COW SSI ONER YAKI:  And certainly when you
were in the appellate division, you wouldn't have been
aware  of -- during the mayoral election in
Phi | adel phia in 2003, that there was nany reports
about folks in dark suits and dark vans and
clipboards, driving around in predomnantly African-
Ameri can nei ghborhoods, telling people that they had
to have all sorts of ID with which to vote, and if
they didn't, they would go to jail.

MR KATSAS: That woul d' ve been outside
the purview of the CGvil -- | nean, l|ook, you're
describi ng cases that --
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COW SSI ONER  YAKI : | "' m describing cases

that Justice never took, and sone of them are -- to
me, are nore egregious in that it involved serious
intimdation with threats of jail tinme and other sorts
of things, but apparently that is not enough for sone
Conmi ssioners in which to say it is a national issue,
but --

MR KATSAS: | nean | can't speak to cases

that | haven't | ooked at.

COW SSI ONER  YAKI : | understand. So,
that ends ny next round. | have one nore round |eft
to go.

CHAl RPERSON REYNCLDS: Conmm ssi oner
Mel endez?

COW SSI ONER MELENDEZ: 1"l pass.

CHAlI RPERSON REYNCLDS: Comm ssi oner
Heri ot ?

COW SSIONER HERIOT:  |'11 pass.

COMM SSI ONER GAZI ANO | may run out
bef ore Conm ssioner Yaki, but in one of -- in your
witten statenent, you -- regarding the kind of

communi cations that were allowed wunder the then
Mukasey Meno, which we understand Attorney GCeneral
Hol der has said he's keeping in place, but |I'm asking
under the -- under your experience, you say, "Under
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these rules, | think it is unlikely that DQ would
have consulted the Wite House regarding whether to
reverse course in the New Bl ack Panther Litigation."

Your answer, first of all, is regarding
the kind of officials and the policy as you think it
shoul d be inplenmented. 1Is that correct?

VR, KATSAS: It's based on ny
under st andi ng of the guidelines in the Mikasey neno.

COW SSI ONER  GAZI ANC. Sur e. So, you
don't know one way or the other whether either Bush
Adm nistration officials or Cohama Admnistration
officials in the Departnent of Justice did in fact
communicate at either the filing stage or the
di sm ssal stage?

VR, KATSAS: Wth respect to Bush
Adm nistration officials, | have a vague recollection
in some of the papers that | reviewed that there was a
communi cation telling I think it was the press office
of the Wiite House that the conplaint had been filed.

COMM SSI ONER  GAZI ANC Ckay, then that
gets nme to ny next question. Do you think it would
have been likely appropriate or either for the Chama
Adm nistration to have alerted the Wite House that
they were going to dismss the case?

MR, KATSAS: | think under the Mikasey
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guidelines, it would have been quite appropriate and
indeed | think affirmatively good for the Departnent
to alert the Wite House that, "This is a decision we
have nade. It's high profile. It's controversial.
You m ght be hearing about it. This is what we did."

COW SSI ONER GAZI ANO: Ckay.

MR KATSAS: But that sort of informng
them of a decision already nade, which seens to ne
entirely appropriate and unproblematic is very
different from what the Mikasey nmeno is designed to
get at, which is the prior -- the deliberations about
what the decision should be.

COW SSI ONER GAZI ANO: | understand. And
you think -- based on your testinony, |'m inferring
you think it's nore likely, nore appropriate that the
Wiite House -- if the Wiite House was al erted when the
case was filed, it's even nore likely that the Wite
House should've been alerted when they were
considering dismssing it?

MR KATSAS: Let me -- let ne answer it
this way. If | were Acting Associate or Associate
Attorney GCeneral during the tine of the dismssal
del i berations, | would not have contacted the Wite
House while the decision was ongoing, and that's
partly to protect the perception of inpartiality, and
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it's also frankly partly to protect the Wite House
from any perception or msperception of political
interference.

COW SSI ONER GAZI ANO  (Okay. But you --

MR KATSAS: But | would have -- after the
decision was made, | think I would have nmade a call,
saying, "This is what we've done. You may hear about
it."

COMM SSI ONER GAZI ANO After t he
di smissal, right before the dism ssal?

MR, KATSAS: At a point in the process
where no one could m sunderstand the conmunication to
be seeking advice with a nod and a w nk.

COW SSI ONER  GAZI ANO Ckay, that's very
hel pful just for our record of what you think the
proper procedure shoul d ve been. W may or nmay not
ever find out what happened in this case. But now, |
want to contrast that wth comunications to the
Attorney Ceneral .

Qoviously, the Cvil R ghts Dvision was
supposed to raise significant nmtters wth the
associate's office, you said generally once a week.

MR KATSAS: Right.

COMM SSI ONER  GAZI ANO And obvi ously, you
were not a potted plant. So, anything that you were
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interested in, you could ve inquired about further,
right?

MR KATSAS: As the associate?

COW SSI ONER GAZI ANO  Yes.

MR KATSAS: Sure.

COW SSI ONER  GAZI ANO. And we have now
suppl enental interrogatory answers just received |ast
week that we shoul d' ve received ten nonths ago sayi ng,
"The Attorney Ceneral was nade generally aware.” I

think it's not an exact quote, but pretty close, of

the dismssal -- Attorney General Holder was nade
generally aware of -- of the consideration of
di sm ssal

He coul d have nmade inquiries if he thought
that that raised concerns. |Is that correct? He's not
a potted plant in other words.

MR KATSAS: No, no.

COW SSI ONER GAZI ANO  He has authority to
overrul e.

MR KATSAS: He has authority. He has
every prerogative to do that. The question for him
woul d be whether he wants to use his very limted tine
to drill down into a case |like that.

COMM SSI ONER  GAZI ANO. Correct, but you
woul d not - -
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CHAlI RPERSON REYNQOLDS: Next round. Vi ce

Chair Thernstronf

VI CE CHAI R THERNSTROM No, but if -- I'm
happy to -- I'll just say no.

CHAlI RPERSON REYNCLDS: Ckay, Comm ssi oner
Ki r sanow.

COW SSI ONER KI RSANOW  No questi ons.

CHAI RPERSON REYNCLDS: Comm ssi oner
Tayl or ?

COW SSI ONER TAYLOR:  No questi ons.

CHAI RPERSON REYNCOLDS:  Conmi ssi oner Yaki ?

COMM SSI ONER  YAKI : Yes. Il was -- | was
curious about a statenent that you nmade in your
statenment, in which you say New Black Panther Party
endorsed President Ghama for President. Were did you
get that information fronf

MR KATSAS: | don't recall the source. |
did some general quick and dirty -- quick and dirty
internet research in the course of preparing.

COW SSI ONER YAKI:  Coul d you provide that
source? Because |'mnot famliar with that?

MR KATSAS. 1'Ill | ook through ny notes.

COW SSI ONER  YAKI And secondly, this --
there's sone -- there's sone -- there's a tautol ogy
here, which |I'm not quite getting. And maybe it's
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simply if you say it enough, it'll become true. Wy
woul d you consider this particular case, which at nost
involved two, naybe three individuals, of a pretty
smal|l organi zation, that apparently only nmanifested
itself in one precinct in Philadelphia, despite
declarations, "I was going to try and do this a |ot of
ot her pl aces?"

Way woul d you consider this high-profile?
MR KATSAS: H gh-profile because the
conduct was recorded on the videotapes that you saw,

and played in the national nedia inmmediately --

COW SSI ONER  YAKI : So, absent YouTube,
you're saying this -- yes, that's okay. It would not
have been high-profile? | nean is that the definition
of high-profile? It's not how nmany people were
i nvol ved? It's not how many voters -- voters were
affected? It's not how many -- how nany voters nay
have been i npacted? It's sinply because it was on

YouTube? That's what nmakes it high-profile?
MR, KATSAS: Al'l of those considerations

are relevant to the question whether or not you bring

t he case.

COW SSI ONER  YAKI : well, let's |eave
asi de YouTube. You' ve heard the testinony today of
these two individuals behaving badly. | think -- |
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think engaging in 11(b) type behavior. Wtnesses who
were there saw only two or three people actually turn
away. Testinony frominside -- deposition wtnesses -
- deponents who were inside said people were kind of
chatting about it and joking about it in sonme ways,
but no one seened to be overly concerned about it.

So, absent -- absent YouTube, how -- how
hi gh-profile is this? Two people, one precinct, three
peopl e maybe turned away.

MR KATSAS: Look, | --

COW SSI ONER  YAKI : VW have no evidence
saying that turnout was affected one way or another;
if it was down or if it was up. Yes, it's an 11(b) as
to those individuals, but how does it beconme high-
profile other than the fact that soneone was there
w th a cancorder?

MR KATSAS: The question -- naybe we're
qui bbling about the term high-profile. To me, the
term high-profile neans was there w despread general
know edge about this incident, and that question does
turn on do the -- is it known on a nationw de basis,
or just in terns of the people who were there?

| don't think that's the same -- | don't
think that it is or should be a driver in the decision
whet her or not to bring the case.
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COW SSI ONER  YAKI : Vell, | would hope
not. | would hope not. | would -- | would hope that
parts -- that to bring the case would depend on the

severity of the incident.

MR. KATSAS. Yes, absolutely.

COW SSI ONER  YAKI : Certainly the nunber
of peopl e who were affected.

MR, KATSAS: No question -- no question
about that. But I was asked which -- which way the
hi gh-profile nature of the incident cuts.

COW SSI ONER YAKI @ No, | understand.

MR KATSAS: Ckay.

COW SSI ONER  YAKI : Yes, you can have |
don't know how many hits on YouTube, but if it's in
the paper with a circulation of 400,000-500,000, is
that high profile? | don't know

MR. KATSAS. The other -- let ne just make
one related point on the video. It seens to ne it may
be relevant for the reasons Conmm ssioner Gaziano
suggest ed. Not a driver but a consideration. It's
al so relevant for another reason, which is it seens to
me in terns of the decision whether or not to pursue
the case, one obvious consideration the Departnent
would -- would always consider is is this going to be
an easy case or a hard case to prove. And that video,
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in my judgnent nmakes it frankly an open and shut case
to prove, with no investnent of Departnent resources.

So, | think it's relevant for that reason
as wel|.

COW SSI ONER  YAKI : But then we could
argue that that's the easy way out --

CHAlI RPERSON REYNOLDS: Last question.

COMM SSI ONER  YAKI : -- in determning
whet her there's 11(b) violation because the fact of
the matter is there are a nunber of -- of cases that
were not brought under 11(b) that probably shoul d' ve
by the Justice Departnent during this period of tine
that had a nmuch nore egregious effect on many nore
t housands -- hundreds and thousands of people than

these particular idiots wth their baton.

MR KATSAS. | can't speak to other cases
that | haven't |ooked at. Al | can tell you is that
this case strikes ne as a clear -- the clear violation

of law, linked up to the agenda of the national party,
and widely --

COW SSI ONER YAKI: So, this is policy by

CHAI RPERSON  REYNCLDS: Conmm ssi oner,
Comm ssi oner Yaki --
MR KATSAS: No.
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COW SSI ONER  YAKI : Sounds like it.

Sounds |i ke what you're sayi ng.

CHAl RPERSON REYNOLDS: Conmm ssi oner
Mel endez?

COMM SSI ONER  VELENDEZ: | didn't have
anyt hi ng.

CHAl RPERSON  REYNOLDS: Al l ri ght,

Conm ssi oner Heriot?

COW SSI ONER HERIOT: M. Katsas, | assune
that you would agree that -- that one of the reasons
for laws like this, and one of the reasons that the
Departnment of Justice mght undertake such an action
is to general deterrence: sending the nessage out to
people generally that intimdating voters is a bad
t hi ng.

MR KATSAS: Sure.

COW SSI ONER HERI OT:  Am | al so right that
the issue of general deterrence is linked up with is
it a high profile issue. And by that, |I mean | think
what you nean as wel |.

MR KATSAS: Yes.

COW SSI ONER HERI OT:  You know, that a | ot
of peopl e know about it.

MR KATSAS: And that's why | think that
is a fair and relevant consideration. | think in the
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last round of questioning, | was just resisting a
suggestion that you bring a prosecution for no other
reason than --

COW SSI ONER  HERI OT: No other reason.
But it's --

MR KATSAS: -- there's a video.

COM SSI ONER HERI OT: -- perfectly
appropriate to consider it in the bringing of the
case?

MR KATSAS: O course.

COW SSI ONER HERI OT:  Ckay.

CHAI RPERSON REYNOLDS: Let's finish up the
order. Conm ssioner Gazi ano?

COW SSI ONER GAZIANO:  Yes. This -- this
actually helps as a prelude to ny final question to
you. Since the Justice Departnent in their
suppl enental interrogatory answers, which we shoul d' ve
gotten ten nonths ago, has admtted the Attorney
Ceneral was made generally aware of the -- the
dismssal notions, did you raise things to the
Attorney General |evel, or suggest things be raised to
the Attorney Ceneral |evel that were insignificant or
| ow profile?

MR KATSAS: No.

COW SSI ONER GAZI ANO  kay, so what does
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it tell you about the Cbana-Hol der Justice Depart nent
that this was raised to the Attorney General's |evel?

MR KATSAS: | think it tends to confirm
what | said in ny witten testinony, which was that ny
sense is that the decision to abandon nost of this
litigation, given everything that we knew about it,
woul d have been a pretty sensitive one wthin DQJ.

COW SSI ONER  GAZI ANO: Certainly. kay,
since you were very hel pful on explaining sonme of the
permutations of executive privilege, | -- 1 can't
spend a lot of tine, but you heard this norning that
we just got the witness statenments that we've been
asking for for ten nonths.

And even now, they're redacted as to their
name. But | think the wtnesses are going to
volunteer to tell us whose was whose. s there --
does it raise any clear, deliberative process issue to
-- to have the witness statenents that were on file?

MR KATSAS: I wouldn't think so. Just
| et ne make sure | wunderstand. These are statenents
that DQJ took in the course of working up the case?

COW SSI ONER GAZI ANO  Correct. Now, they
may inplicate work product, which doesn't apply.
Wi ch doesn't apply. So, does this --

MR,  KATSAS: They wouldn't have been
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del i berative process by definition because they
involved a comunication wth soneone outside the
Depart nent. They may have -- they may have invol ved
sonmething akin to a law enforcenent-like privilege
while the case was pending, but | would think that
woul dn't apply after the case was over.

COW SSI ONER  GAZI ANO W began our
i nvestigation after the di sm ssal.

MR KATSAS: Yes.

COW SSI ONER  GAZI ANO And do you think
even to this day there's any justification for the
Wiite House to have -- or the admnistration to have
redacted -- tried to keep from us the nanes of which
W t nesses nmade whi ch statenments?

MR KATSAS: | can't think of one.

COW SSI ONER GAZI ANO  Thank you.

CHAlI RPERSON REYNOLDS: I want to yield
half of ny tinme to Vice Chair Thernstrom

VI CE CHAI R THERNSTROM I just want to
push you a mnute on this high-profile definition. |
mean there was hope on this Comm ssion that this woul d
becone a high-profile issue, but it seens to ne
i ndi sputably it has not becone one. That is, yes, the
Washi ngton Tines, which is a paper nobody reads, is --
has been carrying stories on it, and Fox News did pick
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up from the Washington Tines at one point. But in
ternms of mai nstream nedi a?

COW SSI ONER GAZI ANO  The Washi ngt on Post
is Twittering this very hearing.

VI CE CHAIR THERNSTROM  Ckay, today. But
up to now, this has not been -- nmaybe it will be as a
consequence of today, but up to now, it has not been a
hi gh-profile issue. | just -- | nean | think that's
important to establish.

MR KATSAS: Those are fair observations.
It has not been as high-profile as it mght. But in
the context of a strong neritorious case, it does seem
to nme fair for the reasons that we just discussed
about general deterrence for the Departnment to take
into consi deration t he di ssem nation of t hat
i nformati on.

| don't think that should be a driver, but

VICE CHAIR THERNSTROM Look, | don't
think the Departnent should shrug its shoul ders, but |
think given how |owprofile it has been, what | would
expect is for the Departnent to say, "Ah, who's paying
attention?"

MR KATSAS: | don't know. | would think
that nost incidents like this are not captured on a
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video, put on the internet, and nmade the subject of
di scussi on on a national network.

VI CE CHAI R THERNSTROM And by the way,
|"ve talked to the Chairman about this, ny |ast
sentence. The nmenbers of the New Bl ack Panther Party
who were here before asked ne if the Conm ssion, at
some other tine obviously, could see the section of
that YouTube video, which preceded what we do see.
And | think --

MR, BLACKWOOD: If I mght, we saw the
conpl ete YouTube vi deo.

VI CE CHAI R THERNSTROM They think there
is sonmething that --

MR BLACKWOOD: | had that conversation
out in the hallway. | can tell you that's the
conpl ete YouTube vi deo we have seen.

CHAlI RPERSON REYNOLDS: Ckay, so to the
extent there's additional, we don't have it?

MR BLACKWOCD: W do not have it.

COMM SSI ONER  GAZI ANC, If they want to
supply it tous, | would like to see it.

VICE CHAIR THERNSTROM Vell, exactly.
If there is nore, 1'd like to see it.

CHAI RPERSON REYNOLDS: Ckay. Any ot her
guesti ons? Ckay, hold on a nonent. O her than
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Conmi ssi oner Yaki, do we have additional questions?

COW SSI ONER  HERI OT: | have just one
guesti on.

CHAI RPERSON REYNCLDS: Ckay, Comm ssi oner
Yaki ?

COW SSI ONER YAKI:  |I"'mjust going to nake
one little follow up on the high-profile issue. Wuld
it -- would it have been proper course to advise the
Attorney GCeneral, regardl ess of whether you thought it
was high-profile or not? But if you were reversing a
decision of a prior admnistration, would that be
sonmet hing that you would advise the Attorney General's
office that is was action you were taking?

MR, KATSAS. Yes, probably.

COW SSI ONER  YAKI : That's all. Thank
you.

MR. KATSAS. Because of the sensitivity of
t hat kind of decision.

COW SSI ONER YAKI @ Exactly, yes.

MR KATSAS: Yes.

CHAl RPERSON REYNCLDS: Conmm ssi oner
Heri ot ?

COMM SSI ONER  HERI OT: Il just want to
establish that we understand that high-profile is a
matter of degree. Do you know of any other incident
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at a precinct during that election that was any hi gher
profile than this one?

MR. KATSAS: |'mnot an expert, but no.

COW SSI ONER YAKI: | do.

CHAI RPERSON REYNCOLDS:  Ckay.

COW SSI ONER YAKI: It depends on how you
define high-profile. It depends on the nunber of
peopl e who were --

CHAI RPERSON REYNOLDS: Ckay, we're going
to direct our questions to the witnesses. Folks, this
concludes our hearing for today. W w il adjourn
until My 14'" 2010, at which time we wll hear
testinony in the New Black Panther Party litigation
matter from Assistant Attorney General Thomas Perez,
and possibly a few ot her w tnesses.

Ve wlil hold the record open for
additional evidence pursuant to 45 CFR Section 702. 8.
| ndi vi dual s who wish to submt itens for consideration
to be included in the record may do so by sending them
to the Ceneral Counsel, David Blackwod, at the US
Conm ssion on Cvil Rights, at 624 9'" Street
Nort hwest, Washi ngton, D.C 20425. M. Katsas, thank
you very nuch.

MR. KATSAS: Thank you.

(Wher eupon, the above-entitled matter went
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off the record at 1:56 p.m)
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